THE 


INSURANCE LAW JOURNAL. 





Vout. XIV. MAY, 1885. 





DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 76. Frire.—Company Responsible for Representations of.— 
Where the agent of the insurance company had authority to take 
the risk, and he filled out the application on the premises, which 
he had full opportunity to examine, his knowledge will be im- 
puted to the company, and it will be estopped from claiming that 
the representations as to the construction and size of the prem- 
ises were not true. 

Jordan vs. State Ins. Co.,19 N. W. Rep., 917; Williams vs. Niagara 
Fire Ins. Co., 50 Iowa, 568 ; and Miller vs. Mutual Benefit L. Ins. Co., 31 
Towa, 223. 

Eggleston vs. Council Bluffs Ins. Co. 

Rep’d Jour’l, p. 365. ? Iowa 8. C. 
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ASSIGNMENT. 


§ 77. Lire.—Power of Wife.— Consideration fir.—Limita- 
tiun.—In Indiana, in 1877, a married woman might, with the 
consent of her husband, make a valid assignment of a policy on 
the life of the husband, payable to her or her assigns. 

Discussing Wilburn vs. Wilburn, 83 Ind., 55; Harley vs. Heist 86 Ind., 
196 ; Bushnell vs. Bushnell, 92 Ind., 503; Morean vs. Branson, 37 Ind., 
195 ; Baker vs. Armstrong, 57 Ind., 189 ; Paulman vs. Clayecomb, 75 Ind., 
64. Mather vs. Shank, 94 Ind., 501-505; Parks vs. Barrowman, 83 Ind., 
561 ; Godfrey vs. Wilson, 70 Ind., 50. 

In considering the validity of exceptions to conclusions of law, 
the findings on which they are founded must be considered as cor- 
rect. Where the consideration for an assignment was “ value 
received,” it may be shown what this value was. A payment of 
the husband’s debts, and agreement to look solely to the policy 
and pay the premiums, is a sufficient consideration for an as- 
signment. 

MecDill vs. Gunn, 43 Ind., 315-319 ; 3 Washburn on Real Property, 327 ; 
Everhart vs. Puckett, 73 Ind., 409, and see also Hight et al. vs. Taylor, 97 
Ind., 392 ; Hubble vs. Wright, 23 Ind., 322; Ellis vs. Kenyon, 25 Ind., 
134; Buck vs, Axt., 35 Ind., 512; 1 Parsons on Cont., 440-443. 


The statute of limitations does not run during the period 
embraced in such agreement. 


Damron vs. Penn Mutual Life Ins. Co. 
Rep'd Jour’l, p. 357, Inv. 8. 0, 


APPLICATION. 


§ 78. Lire.—Statement as to Diseases of near Relatives.—In- 
complete Answer as to Consultir.g Physicians.—When it is alleged 
that near relatives died afflicted with certain diseases, contrary 
tv a statement in the application, a demurrer was properly sus- 
tained because such relatives were not mentioned, nor their 
relationship specifiéd. Whether any person is a near relative is 
a question of law. The policy covenanted that the application 
should be full, complete, and true, and any suppression or 
omission should avoid it. In answer to a question how long 
since he had consulted a physician, and for what, insured stated 
a year previous, naming the physician, for a cold. Held, That 
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a demurrer was properly sustained to an allegation that he had 
since consulted other physicians for more serious ailments. The 
application must be construed strictly against the insurer, and 
in the absence of fraud an incomplete answer honestly made 
would not work a forfeiture. 

Eddington vs. Mut. Life Ins. Co., 67 N. Y., 185; Dilleber vs, Home 
Life Ins. Co., 69 N. Y., 256; John Hancock Mut. Life Ins. Co. vs. Daly, 
65 Ind., 6; May on Ins., Sec. 200. 

Penn Mutual Life Ins. Co. vs. Wiler. 

Rep'd Jour’l, p. 337. 


BROKER. 


$79. Fire.—When not the Agent of the Company.—Non- 
payment of Premium.—A policy of insurance on the plaintiff's 
factory provided that the company should not be liable “ until 
the cash premium be actually paid to the company, or an agent 
of the company ;” that any broker, or other person than the as- 
sured who had procured the policy, should be ‘deemed the 
agent of the assured, and not of the company ;” that no person 
should be considered the agent of the company, unless he held 
the commission of the company ; that there should be no waiver 
by the company of any term in the policy, except by express 
authority in writing. The insured, owning a large factory, 
placed their insurance in the hands of H. & Co., insurance 
brokers in New York; H. & Co. applied to B. & Co., insurance 
brokers in Jersey City, who obtained the policy and delivered it 
toH. & Co. B. & Co., had previously placed a few risks with 
the defendant, but was not, in fact, their agent. H. & Co. sent 
the premium to B. & Co., who kept it for several days, and until 
the property insured was burnt, when they sent it to the defend- 
ant, who refused to aceept it. Held, That B. & Co. were not the 
agents of the company to receive payment of this premium for 
the company, and that the plaintiff could not recover. 

Peoria Sugar Refinery vs. Susquehanna Mut. F. Ins. Co, 


DESCRIPTION. 


Rep'd Jour’l, p. 333. Pa. U.S. C.C, 


$80. Fire.—Contained in.—Know'edge of Removal of Goods 
not a Waiver.—The policy was on household goods, furniture, 
clothing, ete., “all contained in his two-story, frame dwelling- 
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house etc,” and also in another clause, on his horse, buggies, 
hay, etc. Much of the household goods was afterwards removed 
to the barn and stored there at the time of the fire on account of 
a previous fire which rendered the house uninhabitable. Held, 
That the policy did not cover the household furniture while in 
the barn. Held, That knowledge of the removal by the com- 
pany was not a waiver of the policy as to location, nor was the 
company called upon to cancel the policy in view of such knowl- 
edge to avoid liability. 

Hartford Ins. Co. vs. Farrish, 73 Ill., 166; Annapolis ete. R. Co. vs. 
Baltimore Fire Ins. Co., 32 Md., 37; s. c. 3 Amer. Rep., 112; and Bryce 
vs. Lorillard Ins. Co., 55 N. Y., 240 

English vs. Franklin Fire Ins. Co. 

Bep’i Jvur’l, p 377. Mics. 8. C. 

DESCRIPTION. 

§ 81. Fire.—Reformation in Case of.—Where property in- 
sured against loss by fire is described in the policy as located on 
“lots 7 and 8, in block 2, in the town of Floris,” ard there is no 
mistake as to the premises intended to be insured, but the 
property is in fact located on “lots 7 and 8, in block 2, of Har- 
rington’s Addition to the town of Floris,” an action at law may 
be maintained on the policy without first proceeding in equity 
to reform it, and parol evidence will be admissible to explain the 
latent ambiguity as to the description of the property, 

Bowman vs. Agricultural Ins. Co., 59 N, Y., 521; Wood, Ins., 295; 2 
Pars. Cont., 558. Distinguish Wood, Ins., 295; Holmes vs. Charlestown 
Mut. Fire Ins. Co., 10 Mete., 211; Ewer vs. Washington Ins. Co., 16 
Pick., 502. 


Eggleston vs. Council Bluffs Ins. Co. 
—$76 


DIVIDENDS. 

§ $2. Lire.—Failure to Respond to Question in Pleadings.— 
When the question in a suit in equity, as shown by the bill, is 
whether the policy of the directors of an insurance company in 
declaring dividends has been lawful and right, and the defend- 
ant fails to answer this question after repeated allowances of ex- 
ceptions for failure to answer the point, the orator is entitled to 
take the bill as confessed, so far as this point is concerned. 


Hale vs. Continental Life Ins. Co, 
Rep’d Jour’l, p. 380. Vr. U.S.C C. 
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EVIDENCE. 


§ 83. Fire.—Letter from Attorney of Insured.—A letter writ- 
ten by the attorney of the assured to the company, not in re- 
sponse to a communication from it, held improperly admitted in 
evidence, and being calculated to prejudice the jury, ground for 
reversing the judgment, 


Eggleston vs. Council Bluffs Ins. Co. 
—8$76, 81 


§ 84. Lire.—Of Medical Altendant Privileged.— Trustworthi- 
ness of.—Under the Indiana statute all knowledge obtained by 
the physician through observation or examination is privileged. 


Stampton vs. Purker, 19$Hun, 55; Pierson vs. the People, 79 N. Y., 424; 
Frazer vs. Jennison, 42 Mich., 207-224; Excelsior Mut. Aid Ass’n vs. Riddle, 
91 Ind., 84; Mascnic Mut. Benefit Ass’n vs. Beck, 77 Ind., 203; Johnson vs. 
Johnson, 14 Wend., 437; Grand Rapids etc. R. R. vs. Martin, 41 Mich., 
667 ; Scripps vs. Foster, 41 Mich., 742 ; Alleu vs. Public Adm'r., 1 Bradf., 
221; People vs. Stout, 3 Parker, Cr., 670; Gostside vs. Conn. Mut. Life 
Ins. Co., Mo. S. C., 16 Cent. L. J., 253. 

Declarations of insured{regarding his health, uttered long be- 
fore the application and not part of the res geste are not evi- 
dence. 

Swift vs. Mass. Mut. Life Ins. Co., 63 N. Y., 186, Eddington vs. Mut. 
Life Ins. Co., 67 N. Y., 185; Dilliber vs. Home Ins. Co., supra ; Mut. Life 
Ins. Co. vs. Applegate, 7 Ohio St., 292 ; Hurd vs. Masonic Mut. Benefit 
Soc., 6 Ins, Law Jour., 792 ; Mobile Life Ins, Co. vs, Morris, 3 Leo., 101 ; 
May on Ins., sec. 214; Bliss Life Ins., sec, 371 et seq. 


The trustworthiness of conflicting testimony is a question for 
the jury. 
Penn Mutual Life Ins. Co. vs. Wiler. 


INSOLVENCY. 


§ 85. Lire.—Constitution of Illinois Statute.—Impairment of 
Cuntracts.—The Illinois statute of 1869 requires the auditor to 
compel life companies whose reserve is below the standard to 
suspend new business and also provides that he shall institute 
proceedings in the courts to suspend or prohibit the company 
from doing further business, in case of apparent insolvency, or 
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when such action is needed for the protection of the insured. 
The law was enforced against a life company doing business 
under a special charter granted previous to the act. Held, That 
the State had a reserved right to pass such subsequent laws as 
might be needed to prevent the privileges granted in the charter 
from being abused. The conditicn is implied that the company 
shall be subject to such reasonable regulations as the legislature 
may enforce. Held, That the State enactments do not impair 
the obligation of the company’s contracts within the meaning of 
the constitution of the United States. 

Terrett vs. Taylor, 9 Cranch, 51; Sinking Fund Cases, 99 U. 58., 70; 
Commonwealth vs. Farmers & Mechanics’ Bank, 21 Pick., 542 ; Commer- 
cial Bank vs. Mississippi, 4S. & M., 503; R.R. Co. vs. Rock, 4 Wali., 180; 
Knox vs. Exchange Bank, 12 ib., 3883 ; 2 Kent’s Com., 304, 312; Slee vs. 
Bloom, 5 Johns. Chy., 379; Com. vs. F. & M. Bank, 21 Pick., 542; Angell 
& Ames on Corporations, 2 774 and note, 9th Ed. 

Chicago Life Ins. Co. vs. Needles. 


Rep’d Jour'l, p. 347. Inu. 0.8, 8. C. 


LIMITATION. 


§ 86. Fire.—Lvidence of Waiver.—Where it is provided in a 
fire insurance policy that suit must be brought within six months 
after a loss, letters containing promises of payment, which 
induced plaintiff not to bring her action before the expiration of 
the six months, are not properly exhibits to be attached to the 
complaint, and when so made part of the pleadings should on 
motion be stricken cut. Where the answer sets up the expira- 
tion of the six months as a bar to the action, such letters are 
admissible in evidence to sustain the plaintiff's claim that the 
promises therein made caused the delay in bringing suit. 


Eggleston vs. Council Bluffs Ins. Co. 
—!§78, 81, 83 


PROOFS OF LOSS. 


§87.  Fire.—Waiver of.— When Impossible-—The provision 
in a fire insurance policy requiring written proofs of loss, may 
be waived by the agents of the company, and being so waived in 
the case at bar, the suit was not prematurely brought. 
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Wood, Ins., # 414, 496 ; Lycoming Fire Ins, Co. vs. Dunmore, 75 IIL, 
14; Patterson vs. Triumph Ins. Co., 64 Me., 500. 

Where it can be shown that, without any fault or fraud on the 
part of the assured, it is impossible for him to procure written 
proofs of loss, he may recover without performing the condition 
of the policy requiring such proofs. 

Wood, Ins., 2428; Bumstead vs. Dividend Mut. Ins. Co., 12 N. Y., 81; 
O’Brien vs. Commercial Fire Ins. (o., 63 N. Y., 111. 


Eggleston vs. Council Bluffs Ins. Co. 
—8976, 81, 83, 86 


TITLE. 


§ 88. Fire.—Levy of Execut.on on the Property.—Effect on 
Policy.—The levy of an execution upon personal property is not 
such a change in the title or possession as will reuder void a 
policy of insurance upon the property which provides that, “ If 
the property be sold or transferred or any change takes place in 
title or possession,” the policy shall be void. The possession of 


the sheriff under the levy is but a qualified possession and in no 
way opposed to a possession by the execution debtor so far as 
necessary to preserve the property from spoliation or de- 
struction. 


Western Assurance Co. vs. Layer, etc. 
Decision rendered, Feb. 25, 1885. Ky. C. A. 


§ 89.  Firr.—O/f Stockholders having a Lien not Sole, Abso- 
lute, and Unqualified.—Estoppel—An insurance was effected by 
the plaintiffs on a stock of goods, the property of a corporation 
in which they were stockholders, and which goods they were 
holding as security for advances ; their application described the 
property as their own; the policy referred to the application, 
and made it a part thereof, and all statements therein warran- 
ties, and provided that if the assured were not the sole, absolute, 
and unconditional owners of the property insured, and such inter- 
ests were not truly stated in the policy, then, and in every such 
case, the policy should be void. Held, That the policy was void, 
and that the insurers were not estopped to deny its invalidity, 
because they did not assert the same immediately after the fire, 
when they discovered the true nature of the plaintiff’s interest. 
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Southwick vs, Atlantic F. & M. Ins. Co., 183 Mass., 457; Lasker vs. St. 
Joseph F. & M. Co., 86 N. Y., 424; Mers vs. Franklin Ins. Co., 68 Mo., 
127 ; Rohrback vs. Germania F. Ins. Co., 62 N. Y., 47; May on Ins., 507; 
Security Ins. Co. vs. Fay, 22 Mich., 467. 

McUormick vs. Springfield F. & M. Ins. Co. 

Rep’d Jour'l, p. 373. 


WAIVER. 


§ 90. Fire.—Of Poli:y Provi-ion when it Cannot be Proved by 
Parol Evidence.—But Parol Evidence is Admissible to Show Course 
of Dealings with Broker.—Waiver of an express provision in a 
policy of fire insurance cannot be proved by parol testimony 
showing that the general custom among insurance companies 
and brokers is otherwise than as stated in the provision, when 
there is another clause in the policy providing that there shall 
be no waiver, except by the authority of the company expressed 
in writing. But such a waiver can be proved by parol testimony 
showing the course of business of the company which issued the 
policy in its dealings with the broker who procured the policy. 


Peoria Sugar Refinery vs. Susquehanna Mut. Fire Ins. Co. 
—§79 


WAREHOUSEMAN. 


$91. Fire.—Liability for Loxs of Grain—Where a ware- 
houseman receives grain to be stored for the owner, and places 
it in a common bin with his own and that received from other 
depositors, and sells from this receptacle, retaining always 
sufficient to supply each owner, the contract continues one of 
bailment, and the warehouseman is not liable for a loss result- 
ing from an accidental fire not attributable to his wrong or neg- 
ligence. 

Lupton vs. White, 15 Vesey, 482; 2 Kent Com. (12th ed.), 365, 590 ; 
Story Bail., section 40 ; Law of Prod. Ex., section 152; 2 Schouler Pers. 
Prow., section 46; 6 Am. L. Rev., 457 ; 2 Blackstone Com. (Cooley’s ed.), 
404, n. Law of Prod. Ex., section 154, auth. n.9; Ledyard vs. Hibbard, 
48 Mich., 421; s.¢., 42 Am. R., 474; Nelson vs. Brown, 44 Iowa, 455 ; 
Sexton vs. Graham, 53 Iowa, 181; Nelson vs. Brown, 53 Iowa, 555; Irons 
vs. Kentner, 51 Iowa, 88; s. c., 33 Am. R., 119; Pribble vs. Kent, 10 Ind., 
325 ; Ewing vs. French, 1 Blackf., 353; Carlisle vs. Wallace, 12 Ind., 252 ; 
Ashby vs. West, 3 Ind., 170. 

Rice vs. Nixon. 

Rep'd Jour’l,p. 329. 





Rice et al. vs. Nixon. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


From the Fountain Circuit Court. 


RICE et at. 
US. 


NIXON.* 


Where a warehouseman receives grain to be stored for the owner, and places 
it in a common bin with his own and that received from other depositors, 
and sells from this receptacle, retaining always sufficient to supply each 
owner, the contract continues one of bailment, and the warehouseman is 
not liable for a loss resulting from an accidental fire not attributable to 
his wrong or negligence. 


J.S. Nave, B. F. Heater, W. S. Porrer, and A. A. Rice, for Ap- 
pellan's. 


T. F. Davison, for Appellee. 


Exuiort, C. J. 


The appellee was a warehouseman, and it was his custom to re- 
ceive wheat on deposit and to place it in a common bin with wheat 
bought by him, and it was also his custom to sell wheat from this 
bin, but of this custom the appellants had no knowledge. In Au- 
gust, 1882, the appellant, Victoria Rice, deposited with the appellee 
two hundred and ten bushels of wheat ; this was thrown into the 


* Filed, Septembet 17, 1884. 
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common bin in accordance with the custom of the appellee, and 
with it was mingled wheat bought by him and wheat stored by 
other depositors, and from!this bin wheat was sold, from time to 
time, but there was always in the bin wheat enough to supply all 
depositors, and at any time before the destruction of the warehouse 
by an accidental fire the appellant could have received from the bin 
all the wheat she had deposited. Some time after the storage of 
the wheat the warehouse and all its contents were destroyed by 
fire, but the fire was not attributable to the wrong or negligence of 
the appellee. No demand was made for the wheat until after its 
destruction. The wheat was stored with the appellee, and there was 
no agreement that the bailor should have an option to demand the 
grain or its value in money. 

There are cases in which a bailee is responsible for the loss of 
goods where he commingles them with his own, but this principle 
does not apply where a warehouseman receives grain to be stored 
for the owner. Articles of such a character can be separated by 
measurement, and no injury results to the owner from the act of the 
warehouseman in mingling them with like articles of his own. This 
doctrine is older, at least, than Lupton vs. White, 15 Vesey, Jr., 452, 
for there Lord Eldon said: “ What are the cases in the old law of a 
mixture of corn or flour? If one man mixes his corn or flour with 
that of another, and they were of equal value, the latter must have 
the given quantity ; but, if articles of different value are mixed, pro- 
ducing a third value, the aggregate of both, and through the fault 
of the person mixing them, the other party cannot tell, what was 
the original value of his property, he must have the whole.” Chan- 
cellor Kent takes a like view of the question, and his last editor, 
Judge Holmes, cites a great many cases upon the subject : 2 Kent 
Com. (12th ed.), 365, 590. This is the view taken by the text- 
writers and courts generally in cases where the deposit is made with 
a warehouseman : Story Bail., section 40 ; Law of Prod. Ex. section 
152; 2 Schouler Pers. Prop., section 46; 6 Am. L. Rev., 457 ; 2 
Blackstone Com., Cooley's ed., 404, n. There is, however, as shown 
by the cases cited, some conflict of opinion, but, as said in a late 
work, the great weight of authority is that the contract is one of 
bailment and not of sale, the warehouseman and the depositor be- 
coming owners as tenants in common: Law of Prod. Ex., section 
154, auth. n. 9. 

To the authorities cited by the authors referred to may be added 
Ledyard vs. Hibbard, 48 Mich., 421; s. ¢.,42 Am. R., 474; Nelson 
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vs. Brown, 44 Iowa, 455 ; Sexton vs. Graham, 53 Iowa, 181 ; Nelson 
vs. Brown, 53 Iowa, 555; Irons vs. Kentner, 51 Iowa, 88; s. c., 33 
Am. R., 119, where the rule is carried much farther than is necessary 
in the present instance. The rule which we accept as the true one 
is required by the commercial interests of the country, and is in 
harmony with the cardinal principle that the intention of contract- 
ing parties is always to be given effect. It is not unknown to us, 
nor can it be unknown to any court, for it is a matter of great pub- 
lic notoriety and concern, that a vast part of the grain business of 
the country is conducted through the medium of elevators and ware- 
houses and it cannot be presumed that warehousemen in receiving 
grain for storage, or depositors in entrusting it to them for that 
purpose, intended or expected that each lot, whether of many thou- 
sand bushels, or of a few hundred, should be placed in separate 
receptacles ; on the contrary, the course of business in this great 
branch of commerce, made known to us as a matter of public knowl- 
edge and by the decisions of the courts of the land, lead to the pre- 
sumption that both the warehouseman and the depositor intended 
that the grain should be placed in a common receptacle and treated 
as common property. This rule secures to the depositor all that in 
justice he can ask, namely, that his grain shall be ready for him in 
kind and quantity whenever he demands it. Any other rule would 
impede the free course of commerce and render it practically im- 
possible to handle our immense crops. It is reasonable to presume 
that the warehouseman and his depositor did not intend that the 
course of business should be interrupted, and that they did not in- 
tend that the almost impossible thing of keeping each lot, small or 
great, apart from the common mass should be done by the ware- 
houseman. If the warehouseman is not bound to place grain in a 
separate place for each depositor, then, the fact that he puts it in a 
common receptacle with grain of his own and that of other deposi- 
tors, does not make him a purchaser, and if he is not a purchaser, 
then he is a bailee. In all matters of contract, the intention of the 
parties gives character and effect to the transaction, and in such a 
case as this the circumstan7es declare that the intention was to make 
a contract of bailment and not a contract of sale. The duties, 
rights, and liabilities of warehousemen are prescribed by the law as 
declared by the courts and the legislature, and as matter of law it is 
known to us that a warehouseman, by placing grain received from a 
depositor in a common receptacle, and treating it as the usages of 
trade warrant, does not become the buyer of the grain, u:less, in- 
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deed, there is some stipulation in the contract imposing that charac- 
ter upon him. 

The cases in our own reports, cited by counsel for the appellants, 
do not oppo-e the conclusion here reached. In Pribble vs. Kent, 10 
Ind., 325, the defendants received of the plaintiff one hundred and 
thirty-two bushels of wheat, and on demand failed to deliver the 
wheat, and it was held that an action would lie, but the contract was 
held to be one of bailment, and not of sale. It is plain, therefore, 
that in the case cited there was no such ruling as that asked by the 
appellants in the present case ; on the contrary, the rul‘ng overturns 
their theory. In Ewing vs. French, 1 Blackf., 353, and Carlisle vs 
Wallace, 12 Ind., 252, the wheat was delivered to a miller to be 
ground into flour, and this was held to be a sale, on the ground 
that the character of the article was to be entirely changed, and a 
new and different article was to be given by the miller to his cug- 
tomer in return for the wheat. In the last of the cases cited the op- 
tion of demanding wheat, flour, or money was vested in the 
depositor, so that he had the option of making the contract one of 
bailment or one of sale, and he exercised that option by treating the 
transaction as a sale. In the case under examination there was no 
option, for it is expressly found that the wheat was received by a 
warehouseman for storage. The case of Ashby vs. West, 3 Ind., 170, 
holds that one who delivers wheat to be manufactured into flour is 
the owner of the flour, and may maintain replevin, the court saying : 
“We are clearly of the opinion that that contract is one of bailment, 
and not of sale,” and this is against the contention of the appellants. 

In deciding that the contract was one of bailment, and not of sale, 
we determine the only debatable question in the case, for it has been 
long settled that where property in the custody of a baileee is de- 
stroyed by an accidental fire, and there has been no fault or negli- 
gence on his part, he is not liable. 

Vie have examined the rulings on the demurrers to the answers 
and think they were correct, but if we were wrong in this there 
could be no reversal, because the special finding clearly shows the 
ground on which the judgment rests, and from this it appears that 
if the rulings were erroneous the errors were harmless. 


Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


PEORIA SUGAR REFINERY 
vs. 
SUSQUEHANNA MUT. F. INS. CO.* 


Waiver of an express provision in a policy of fire insurance cannot be proved 
by parol testimony showing that the general custom among insurance com- 
panies and brokers is otherwise than as stated in the provision, when there 
is another clause in the policy providing that there shall be no waiver, ex- 
cept by the authority ef the company expressed in writing. 


But such a waiver can be proved by parol teitsmony showing the course of 
business of the company which issued the policy in its dealings with the 
broker who procured the policy. 


A policy of insurance on the plaintiff’s factory provided that the company 
should not be liable ‘‘ until the cash premium be actually paid to the com- 
pany, or an agent of the company ;” that any broker, or other person than 
the assured who had procured the policy, should be ‘‘deemed the agent of 
the assured, and not of the company ;” that no person should be considered 
the agent of the company, unless he held the commission of the company ; 
that there should be no waiver by the company of any term in the policy, 
except by express authority in writing. The insured, owning a large fac- 
tory, placed their insurance in the hands of H. & Co., insurance brokers in 
New York; H. & Co. applied to B. & Co., insurance brokers in Jersey City, 
who obtained the policy and delivered it to H. & Co. B. & Co., had pre- 
viously placed a few risks with the defendant, but was not, in fact, their 
agent. H. & Co. sent the premium to B. & Co., who kept it for several 
days, and until the property insured was burnt, when they sent it to the 
defendant, who refused to accept it. Held, That B. & Co. were not the 
agents of the company to receive payment of this premium for the company, 
and that the plaintiff could not recover. 


Motion to take off compulsory nonsuit. 
This was an action of assumpsit on a policy of insurance for $1,500, 
dated August 25, 1881. At the trial, before Butler, J., November 13, 


* Decision rendered, Feb. 6,,1884. From Federat Reporter. 
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1883, the plaintiffs offered in evidence the policy, proved the total 
destruction of the property insured on October 27, 1881, and their 
compliance with all the requirements of the policy as to furnishing 
proofs of loss, ete. The policy contained the following clauses:— 

“1. This company shall not be liable by virtue of this policy, or 
any renewal thereof, until the cash premium be actually paid to the 
company, or to an agent of the company.” 

“2. If any broker, or other person than the assured, procured this 
policy, or any renewal thereof, or any indorsement thereon, he shall 
be deemed to be the agent of the assured, and not of this company, 
in any transaction relating to the insurance. 

“3. Only such persons as shall hold the commission of this com- 
pany shall be considered as its agents in any transactions relating 
to the insurance, or any renewal thereof, or the payment of premium 
to the company. Any other person shall be deemed to be the agent 
of the assured, and payment of the premium to such person shall be 
at the sole risk of the assured.” 

“6. The use of general terms, nor anything less than a distinct 
agreement, clearly expressed and indorsed by this company on this 
policy, shall be construed to be a waiver of any printed or written 
term, condition, or restriction thereof, nor can any such. printed or 
written term, condition, or restriction be waived by any agent of this 
company, either before or after a loss, without special authority in 
writing from the company.” 

It appeared from the testimony that the insurance was negotiated 
by Hamlin & Co., of New York, through W. W. Buckley & Co., in- 
surance brokers of Jersey City. The policy was received by Buckley 
& Co. from the home office of the defendant company in the early 
part of September, 1881, and immediately sent to Hamlin & Co., 
who forwarded it at once to the plaintiff. The premium was re- 
ceived by Hamlin & Co. on October 1 or 2, 1881, from the plaintiff, 
and sent to Buckley & Co., on October 21, 1881, who sent a check 
for it to the defendant on October 29, 1881. Meantime, on October 
27, 1881, the property insured had been totally destroyed by fire. 
The defendant thereupon refused to accept the premium, and re- 
turned the check to Buckley & Co. 

At the trial, after proving the facts as stated, the plaintiff offered 
to show by a member of the firm of Buckley & Co., the course of 
business between the witness’ firm and the defendant, with a view of 
proving authority on the part of the witness’ firm to accept payment 


of the premium for the defen lant. This offer was admitted, and the 
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witness testified in substance that, before this transaction took place, 
his firm had obtained many policies from the Susquehanna Fire In- 
surance Company, sent the applications, and the company returned 
the policies to them; and they had a common form of policy. He 
collected the premiums and forwarded them to the company, some- 
times a day and sometimes a week or more after receiving them. 
The company never objected to their delivering policies without re- 
ceiving premiums, and they never wrote to dun him for not sending 
delayed premiums. Plaintiffs then offered to show by the witness, 
as an expert in the insurance business, that it is the custom in that 
business, when carried on through brokers, to issue policies without 
requiring prepayment of the premium, and allowing the broker to 
remit in payment at stated or convenient intervals. Upon objection, 
the court refused the offer. The plaintiffs then closed, and the de- 
fendant moved for a nonsuit, which was granted, with leave to move 
to take it off. 


Wattrer Grorce Samira and Francis Rawr, for the metion. 


Where the policy is delivered without requiring payment of the 
premium, the presumption is that a credit is intended; and the rule 
is well settled where a credit is intended that the policy is valid, 
though the premium was not paid at the time the policy was deliv- 
ered: Miller vs. Ins. Co., 12 Wall., 303; Behler vs. Ins. Co., 68 Ind., 
347; Boehen vs. Ins. Co., 35 N. Y., 1384; Eagan vs. Ins. Co., 10 W. 
Va.. 583. A waiver of the payment of premium may be inferred 
from any circumstances fairly showmg that the insurers did not ‘n- 
tend to insist upon the prepaymert ot the premium as a condition 
precedent: Equitable Ins. Co. vs. McCrea, 8 Lea, 541; Heaton vs. 
Manhattan Ins. Co., 7 R. I., 502; Hanley vs. Life Ass’n, 4 Mo. App., 
253; Goit vs. N. P. Ins. Co., 25 Barb., 189; Bodine vs. Ins. Co., 51 
N. Y., 117; May, Ins., § 340. A condition may be waived by parol, 
although there is a clause in the policy saying that no condition can 
be waived except in writing: Carson vs. Ins. Co., 43 N. J. Law, 
300; s. ¢., 39 Amer. Rep., 584; Ins. Co. vs. Norton, 96 U. S., 234; 
Thompson vs. Ins. Co., 104 U. S., 252; Phoenix Ins. Co. vs. Doster, 
106 U.S., 35; s.¢, 1 Sup. Ct. Rep., 18. There was sufficient evi- 
dence of waiver to give the case to the jury: Coursin vs. Penn. Ins. 
Co., 46 Pa. St., 323; Patterson vs. Ins. Co., 22 Pitts. L. J., 205. The 
learned judge should have admitted plaintiff's offer to show that it 
was a general custom among insurance companies and brokers to 
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issue policies without requiring payment of premium, even when 
there is a clause of limitation similar to the one in this case: Helme 
vs. Phila. Life Ins, Co., 61 Pa. St., 107; Girard vs. Mutual Life Ins. 
Co., 86 Pa. St., 236; Baxter vs. Massasoit Ins. Co., 13 Allen, 320; 
Pino vs. Merchants’ Ins. Co., 19 La. Ann., 214; Union Cent. Ins Co., 
vs. Pottker, 33 Ohio St., 459. 


Fremina & McCarretz, Contra. 


This case is settled by Pottsville M. I. Co. vs. Min. Sp. Imp. Co., 
100 Pa. St., 137. 


By rae Court. The motion is refused. 





1885. ] Penn Mut. Life Ins. Co. vs. Wiler. 


SUPREME COURT OF INDIANA. 


Novemser Term, 1884. 


Appeal from the Allen Superior Court. 


PENN MOUT. LIFE INS.CO. \ 
Us. 


ROSETTA WILER.* 


When it is alleged that near relatives died afflicted with certain diseases, con- 
trary to a statement in the application, a demurrer was properly sustained 
because such relatives were not mentioned, nor their relationship specified. 
Whether any person is a near relative is a question of law. 

The policy covenanted that the application should be full, complete, and true, 
and any suppression or omission should avoid it. In answer to a question 
how long since he had consulted a physician and for what, insured stated a 
year previous, naming the physician, for a cold. 

Held, That a demurrer was properly sustained to an allegation that he had 
since consulted other physicians for more serious ailments. The applica- 
tion must be construed strictly against the insurer, and in the absence of 
fraud an incomplete answer honestly made would not work a forfeiture. 

Under the Indiana statute all knowledge obtained by the physician through 
observation or examination is privileged. 

Declarations of insured regarding his health, uttered long before the applica- 
tion and not part of the res gestae, are not evidence. 


The trustworthiness of conflicting testimony is a question for the jury. 


Brack, C. 
This was an action brought upon a policy of insurance on the 
life of Solomon Wiler, wherein the appellant promised and agreed 
to and with said assured, his executors, administrators, and assigns, 
to pay the sum insured to his wife, the appellee, her executors, 
administrators, or assigns, within sixty days after due notice and 


* Decision rendered, January 28, 1885. 
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proof of his death. There was an answer of eight paragraphs, the 
first being a general denial. Demurrers to the fourth, sixth, 
seventh, and eighth paragraphs were sustained. 

The plaintiff replied, and a trial by jury resulted in a verdict for 
. the plaintiff, on which judgment was rendered, a motion for a new 
trial having been overruled. 

The appellant in argument here has objected to the complaint 
on the ground that the policy made the application therefor 
a part of the contract, and that therefore the application should 
have been set out with the complaint. 

We will not take space to fully state or to discuss the question 
suggested by the appellee as to whether the assignment of errors 
presents for decision the question involved in this objection to 
the complaint, but we dispose of the subject by saying that it 
may now be regarded as an established rule in this State that in 
such a case the application or a copy thereof need not be filed 
with the complaint: Continental Life Ins. Co. vs. Kessler, 84 
Ind., 310. 

In each paragraph of the answer except the first, it was alleged, 
in substance, that prior to the execution of the policy, said Solomon 
Wiler executed to the defendant an application in writing and 
print, signed by him, of which a copy was made an exhibit ; that 
the policy was issued in pursuance of, and was based upon, said 
application ; that it was expressly stipulated and provided in the 
pohey and in the application that the latter should and did consti- 
tute part of the contract of insurance ; and that all the statements 
and declarations thereof should be regarded as warranties, and 
material, and that if the same should be in any respect untrue, 
the policy should be null and void. Each of said special paragraphs 
alleged that the statements and declarations contained in said appli- 
vation were false and untrue in certain respects stated. The pro- 
vision of the policy thus referred to by the answers was as 
follows: ‘And it is also understood and agreed to be the true 
intent and meaning hereof, that if the application for insurance 
made to the said company by said Solomon Wiler, and bearing 
date the first day of November, 1879, a true copy whereof is placed 
on the back of this policy, and upon faith in the truth and accuracy 
whereof this agreement is made, which application is hereby made 
part of this contract, and the statements and declarations of which 
are to be mutually regarded as warranties and material, shall be 
found in any respect untrue, then, and in such case, this policy 
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shall be null and void.” Following the questions and answers in 
said application were certain provisions whereby it was covenanted 
and agreed “that this declaration and the above-mentioned answers 
and proposal contained in the foregoing application, whether written 
by his own hand or not, every person whose name is hereto sub- 
scribed adopts as his own, and warrants to be full, complete, and 
true, and to be the only statements given to the company in reply 
to its inquiries, which shall be the basis of the contract between the 
undersigned and said company.” And it was further covenanted 
and agreed “that if there has been any suppression or omission of 
any fact by the party making this application, or if an untrue or 
fraudulent allegation be contained herein or in the foregoing 
answers and proposal, all moneys which shall have been paid on 
account of such insurance shall be forfeited to the said company, 
and the policy of insurance made on the faith of this declaration and 
of the above answers and proposal shall become null and void and 
of no effect.” 

The second and third paragraphs of answer alleged the making 
of untrue statements by the assured in said application, in answer 
to certain questions as to whether he had suffered from or been 
subject to divers physical ailments. 

In the fifth paragraph, it was shown, among other things, that in 
said application, in answer to the question, “How many full 
brothers has the party had?” the assured answered, “Eight ;” 
and that under the word “living,” in a column immediately after 
said question, he had answered, “six.” And it was alleged that, in 
truth, he had not had eight full brothers, six of whom were living. 

In the fourth paragraph of answer it was alleged, by way of 
showing an untrue statement in the application, “that in answer to 
question number thirteen of said application, which is as follows: 
“Has any near relative been afflicted with or died of consumption, 
cancer, disease of the heart, or any scrofulous disease, apoplexy, 
insanity, gout or disease of the kidneys?” the said Solomon Wiler 
answered, “ No ;” whereas, in fact, the said Solomon Wiler had near 
relatives who were afflicted with and died of consumption, before 
the signing and making of said application for insurance.” 

It is agreed by counsel for both parties that the demurrer to this 
paragraph was sustained for the reason that the pleading did not 
name the neur relatives alleged to have been afflicted with and to 
have died of consumption, or state the degree of their relationship to 
the life assured. 
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We think the court below based its ruling upon a sufficient 
reason. Whether any particular person was a near relative within 
the meaning of the contract, was a question of law, and the pleading 
stated a conclusion of law. 

Among the interrogatories and answers in the application were 
the following: Questions. “18. A. How long since he was 
attended by a physician or professionally consulted one? B. For 
what disease? C. Give the name and residence of the physician 
who attended him. D. Give the name and residence of his usual 
medical adviser or family physician, to whom he refers for a certifi- 
cate.” Answers. “A. About one year ago. B. Bad cold. C. Dr. 
Isaac Rosenthall, Fort Wayne, Indiana. D. Dr. Isaac Rosenthall, 
Fort Wayne, Indiana.” The sixth, seventh, and eighth paragraphs 
of the answer related to these interrogatories and answers. 

The sixth paragraph, after the inducement above stated common 
to all the special paragraphs, set out said questions and answers, and 
alleged that the insured had been attended by and had profession- 
ally consulted Dr. George T. Bruback, a practicing physician, on the 
22d day of May, 1879, and on other subsequent days, for diseases 
other and more serious than a bad cold; to wit, for bronchial 
asthma and bronchial catarrh, all which consultations and attend- 
ance were within less than six months before the making of said 
application, which was on the 1st of November, 1879. 

The seventh paragraph was like the sixth, except that it men- 
tioned as the physicians whom the insured had professionally 
consulted and by whom he had been attended, Dr. Isaac Rosen- 
thall and three others named, and stated that the diseases for which 
they had treated him were asthma, bronchitis, consumption, and other 
diseases. 

The eighth paragraph, besides said inducement and said extract 
from the application, alleged that it was specially covenanted and 
agreed by said Solomon Wiler in said application and as part of said 
contract of insurance, that he would and did warrant all the answers 
in said application contained to be full, complete, and true, and that 
if there had been any suppression or omission of any part in said 
answers, then said policy of insurance should be void and of no 
effect. The provisions of the application thus referred to were the 
general provisions set out therein after the qustions and answers. 

The eighth paragraph contained averments like those of the 
seventh, and further alleged that while it was true that said Dr. 
Tsaac Rosenthall, about a year before the making of said application 
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attended the applicant for a bad cold, yet he, by his said answers, 
suffered and omitted to state the more important and material facts 
that he had professionally consulted and been attended by said Dr. 
Isaac Rosenthall and said other physicians, for fever, asthma, bron- 
chitis and consumption, so that said answer was not full and com- 
plete, without omission or suppression, as it was covenanted, agreed, 
and warranted it should be by the terms of said policy and applica- 
tion. ‘“ Wherefore the defendant says that by reason of said breach 
of covenants and warranty in said policy and application contained, 
the said policy of insurance has become and is wholly null and void.” 

We think that there was no error in sustaining the demurrers to 
these answers. It is not shown that any of the statements made by 
the applicant were in themselves untrue. 

The contract of insurance should be liberally construed with a 
view to effectuate its purpose. The language of the policy and of 
the interrogatories and provisions of the application is carefully and 
deliberately pre-arranged by the insurer; in its preparation the 
insured has no part. Whatever there may be in the language so 
prepared by the insurer which has any tendency to defeat the main 
purpose of the contract should be strictly construed against the 
insurer. 

If there be any ambiguity in an interrogatory propounded to the 
appellant, or it be capable of more than one answer, it should be 
construed mast strongly against the insurer, and most favorably to 
the insured, in whose favor all doubt should be resolved. If the 
answer given to any interrogatory, being itself true, though the 
question be such as to suggest a fuller and more detailed answer, 
yet if the insurer be content with the partial answer, he cannot 
claim a warranty extending beyond the partial answer. Warranties 
in insurance policies are always strictly construed. 

If the answer to any of the many questions propounded to the 
applicant was in itself untrue, there was a breach of warranty. If 
all the answers were true, there was no breach of warranty ; and the 
general provision following the questions and answers in the appli- 
cation could not make a true answer a breach of warranty. We 
think it would not be understood by the applicant from those gen- 
eral provisions that, if all his answers were true, and honestly made, 
the policy should be void for an unintentional omission of some fact 
without which some answer was not full. Ifthe answers were true 
in themselves, and there was no intentional suppression or omission, 
no fraud on his part, his answers should not be held to avoid the 
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policy. It was not alleged in any of the paragraphs of answer that 
there was an intentional omission or suppression, or that any 
answer in the application was fraudulently incomplete. See Edding- 
ton vs. Mut. Life Ins. Co., 67 N. Y¥., 185; Dilleber vs. Home Life 
Ins. Co., 69 N. Y., 256 ; John Hancock Mut. Life Ins. Co. vs. Daly, 
65 Ind., 6 ; May on Ins., Sec. 200. 

On the trial the defendant introduced certain physicians as wit- 
nesses, and offered to prove by them that at various times before the 
date of the application for insurance, when they had professionally 
attended the insured, he was suffering from asthma and other dis- 
eases. Upon objection made by the plaintiff, such evidence was ex- 
cluded. The objections were made and sustained on the ground 
that the facts which it was thus sought to prove were within the 
provision of the statute in relation to matter communicated to phy- 
sicians by their patients. 

Our statute upon this subject has undergone some changes at va- 
rious times. The form in which it existed at the time of the trial of 
this cause is fouzd in section 497, R. S., 1881, as follows: “ The fol- 
lowing persons shall not be competent witnesses: * * physi- 
cians, as to matter communicated to them as such, by patients, in 
the course of their professional business, or advice given in such 
cases.” 

It does not devolve upon us in this connection, we scarcely need 
say, to adopt or reject, or to formulate a rule of evidence. A statute 
which the legisl ture had authority to enact is the rule, and it only 
belongs to us to interpret it in particular cases. As to the wisdom 
of the rule of the common law protecting confidence between at- 
torney and client, there has been general agreement among judges. 

Mr. Appleton, in his Rules of Evidence, in advocating its abolish- 
ment as a needed reform, found it “ difficult to perceive wherein con- 
sists the difference between the confidence which exists between 
physician and patient,” and “that subsisting between the client and 
attorney, and why different rules should obtain in the last from those 
adopted in the former cases.” While the modern statutory changes 
in this and other States upon the subject of witnesses have not in- 
cluded the abolishment of the protection of confidences between at- 
torney and client, which in this State are expressly. protected by 
statute, they have extended what was evidently intended to be a 
like protection to confidences between physician and patient. 

Under our statute, when by its terms it provided that physicians 
were not competent witnesses “as to matters confided to them in 
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the course of their profession, * * * unless with the consent of 
the party making such confidential communication,” it was held by 
this court, in agreement with authorities elsewhere, that the evi- 
dence which might be excluded was not only such as related to what 
the patient told the medical witness, whether under injunction of 
secrecy or otherwise, but also such as related to what the physician 
learned by observation or by examination of the patient without re- 
gard to the character of the supposed ailment : Masonic Mut. Ben- 
efit Ass’n vs. Beck, 77 Ind., 203. 

The same construction should be given to the statute in its pres- 
ent form. It is plain that without such a construction the statute 
would be of but little practical efficacy for the purpose intended in 
its enactment. That the present statute should be so construed is, 
in effect, held in Excelsior Mut. Aid Ass’n vs. Riddle, 91 Ind., 84. 

The purpose of the statute is not the suppression of truth needed 
for reaching correct results in litigation, though this may some- 
times incidentally occur (as it may also in other instances of exclu- 
sion on the ground of wise policy), but the purpose is the promo- 
tion and protection of confidence of a certain kind, the inviolability 
of which is deemed of more importance than the results sought 
through compulsory disclosure in a court of justice. 

Notwithstanding the absolutely prohibitory form of our present 
statute, we think it confers a privilege, which the patient for whose 
benefit the provision is made, may claim or waive. It gives no 
right to the physician to refuse to testify, and creates no absolute 
incompetency. To hold otherwise would result in many cases in 
obstructing justice without subserving the purpose of the statute. 
In this opinion we are in agreement with the view taken by other 
courts of enactments upon this subject in form absolutely prohibi- 
tory: Johnson vs. Jobnson, 14 Wend., 437 ; Grand Rapids etc. R.- 
R. vs. Martin, 41 Mich., 667 ; Scripps vs. Foster, 41 Mich., 742; Al- 
len vs. Public Adm’r., 1 Bradf , 221; People vs. Stout, 3 Parker, Cr.; 
670. And in the case like the one at bar, Excelsior Mut. Aid Ass’n 
vs. Riddle, supra, in considering the exclusion of testimony of an 
attending physician, upon objection based upon the ground that it 
was privileged, this court approved the rejection of the testimony, 
and said that, so far as the question under consideration was con- 
cerned, there was no substantial difference between the statute of 
1881, and the former law under which Masonic Mut. Benefit Ass’n 
vs. Beck, supra, was decided. As in the case of attorney and client, 
the inviolability of the confidence, the right of objecting to the dis- 
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closure of matter communicated to a physician as such by his pa- 
tient, does not cease with the death of the latter. This view is 
reasonable, and it is supported by the decided cases. We do not 
deem it necessary or proper for us to attempt in this opinion to in- 
dicate what should be the effect of this statute in other supposable 
sases which may come up to this court, and, in view of previous de- 
cisions here, we have been induced to say thus much upon the sub- 
ject only because of the earnest argument of the learned counsel for 
the appellant. See, however, Allen vs. Pub. Adm’r, supra ; Stamp- 
ton vs. Parker, 19 Hun, 55; Pierson vs. the People, 79 N. Y., 424 ; 
Frazer vs. Jennison, 42 Mich., 206-224. 

Not witnout the careful consideration asked by counsel, we are 
constrained to interpret the statute as giving to a person having 
such a relation to the deceased patient, and a contract made by him 
as that sustained by the appellee, the right in a suit by her on the 
contract either to waive the statute or to object on the ground 
thereof. 

It may be said that in such case she represents the patient for 
such purpose. The statute is remedial and should be liberally con- 
strued with a constant view to its purpose. 

Contining our decision to tne case before us, we are satisfied that 
a proper application of the statute was made in Masonic Mut. Ben- 
efit Ass'n vs. Beck, supra, and Excelsior Mut. Aid Ass’n vs. Riddle, 
supra. Besides the citations in the former case, see Gostside vs. 
Conn. Mut. L. Ins. Co., Mo. (16 Cent. L. Jour., 253). 

The plaintiff, by way of rebuttal, introduced as a witness the 
physician who, on behalf of the defendant as medical examiner, had 
examined the insured for this insurance, and elicited testimony from 
him tending to prove that the insured was in good health at the 
time of the application. 

Afterwards, the defendant recalled the physicians before intro- 
duced by the defendant, and again sought from them the evidence 
which had been excluded as above stated. 

Upon objection, their testimony was again excluded. This offer 
was made upon the theory that the plaintiff by having herself intro- 
duced the testimony of one physician, had waived her right to ob- 
ject to the testimony of other physicians. This theory is not well 
founded. If the plaintiffs examination of said medical examiner as 
a witness could be regarded as a waiver of a privilege, the consent 
of the patient or of one entitled to stand as his representative, to 
the production in evidence of facts learned in a professional capacity 
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by one physician, could not be construed as consent to the divulging 
of other confidential communications to other physicians. The 
court, upon the plaintiff's objection, excluded offered testimony of 
one Carney and of one Craw, witnesses for the defendant, the of- 
tered evidence having relation to declarations of the insured. The 
testimony of Carney was contained in his deposition. He deposed 
that at some time not definitely stated, but which was more than two 
years and a half before the application, the insured used the words, 
‘This damned asthma.” This witness testified that he did not know 
of whom the insured was speaking. 

The witness Craw had testified that he was in the employment of 
the insured from about the Ist of February, 1877, until the 15th of 
December, 1878. The defendant offered to prove by him “that Mr. 
Wiler, on different occasions during the time named during which 
the witness was in his employ, and before this application was made 
to the company for a policy of insurance, stated to the witness that 
he had the asthma and suffered from it.” 

It was not shown, and it was not proposed to show, in either in- 
stance, on what occasion or under what circumstances, the words 
were used, and no accompanying fact was shown or offered in evi- 
dence. This policy during the life of the insured after its execution, 
as well as after his death, was a chose in action owned by the plaint- 
iff as her separate property Without her joining, her husband could 
not assign it: Pence vs. Makepeace, 65 Ind, 345 ; Godfrey vs. Wil- 
son, 70 Ind., 50. 

The declarations of the insured, uttered at such long intervals 
before the making of the application, and not shown to have been 
parts of the res geste of any acts or facts indicating a diseased 
condition of the insured which the declarations tended to explain, 
could not prove or tend to prove the fact of his ill health, but con- 
stituted mere hearsay, and as such were not amissible against the 
plaintiff, to show a breach of warranty: Swift vs. Mass., Mut. Life 
Ins. Co., 63 N. Y., 186 ; Eddington vs. Mut. Life Ins. Co., 67 N. Y., 
185 ; Dilliber vs. Home Ins. Co., supra ; Mut. Life Ins. Co. vs. Apple- 
cate,7 Ohio St., 292; Hurd vs. Masonic Mut. Benefit Soc., 6 Ins. 
Law Jour., 792 ; Mobile Life Ins. Co. vs. Morris, 3 Leo., 101 ; May 
on Ins., See. 214 ; Bliss Life Ins., Sec. 371 et seq. 


Amongst the questions and answers in the application were those 
mentioned above as being shown in the fifth paragraph of answer. 
It is insisted that the verdict was contrary to the evidence ; 
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especially, that the evidence proved that the applicant had had only 
seven tull brothers. 

The attention of the court and that of the jury were given particu- 
larly to this question. The court instructed the jury that if it 
appeared upon the application that the applicant stated therein that 
he had had eight full brothers, and if the jury believed from the 
evidence that he had had, in fact, only seven full brothers, it would 
be their duty to find for the defendant. 

The attention of the jury was further directed to this matter by 
an interrogatory, in answer to which they found specially that, at 
the making of the application, the applicant had had eight full 
brothers. 

The court’s attention was again called to the matter by the motion 
for a new trial, assigning as one of the causes the insufficiency of the 
evidence. 

The burden of proof, as to this question was upon the appellant. 
It is manifest that to justify this court in setting aside the conclusion 
thus reached in the trial court, the evidence should be such as to 
establish the appellant’s impeachment of the truth of the applicant’s 
answer in question, without any contradiction or any uncertainty 
whatever. As the evidence appears upon the record, considered in 
all its parts, it seems to us that the jury might well have found from 
it that the applicant had had only seven full brothers. But the jury 
were to proceed vpon the assumption that the applicant told the 
truth, until the contrary was proved to their satisfaction. 

It was for the jury to consider the appearance and manner of the 
witnesses, and to determine the trustworthiness of their memories. 
Two witnesses, a brother ard a sister of the applicant, testified upon 
this question. 

Their testimony upon paper shows that they were somewhat con- 
fused in their memories, and the testimony of neither was in all 
respects consistent in itself. 

As requested by counsel for the appellant, the evidence upon this 
question has been examined by all of us, and, after careful considera- 
tion, it has been determined that we ought not to interfere with the 
conclusion reached in the trial court. 


Per Curiam. 


It is ordered upon the foregoing opinion, that the judgment be 
affirmed, at the costs of the appellant. 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1884. 


In Error to the Supreme Court of Illinois. 


CHICAGO LIFE INS. CO., Plaintiff in Error, ) 


vs, \ 
) 


THOMAS B. NEEDLES, Avprror or Pustic 


Accounts OF THE StaTE OF ILurNo1s.* 


The Illinois statute of 1869 requires the auditor to compel life companies 
whose reserve is below the standard to suspend new business ané also pro- 
vides that he shall institute proceedings in the courts to suspend or 
prohibit the company from doing further business, in case of apparent 
insolvency, or when such action is needed for the protection of the insured. 
The law was enforced against a life company doing business under a special 
charter granted previous to the act. 

Held, That the State had a reserved right to pass such subsequent laws as 

*- might be needed to prevent the privileges granted in the charter from 
being abused. The condition is implied that the company shall be subject 
to such reasonable regulations as the legislature may enforce. 

Held, That the State enactments do not impair the obligation of the company’s 
contracts within the meaning of the constitution of the United States. 


Harty, J. 
By an act of the General Assembly of Illinois, approved February 
16, 1865, certain ramed persons were created a body politic and 
corporate by the name of the Traveller's Insurance Company, with 
authority to carry on the business of insuring persons aga‘nst the 
accidental loss of life or personal injury sustained while traveling 
by railways, steamers, and other modes of conveyance. Subse- 


* Decision rendered, March 2, 18*5 
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quently, by an act approved February 21, 1867,—the provisions of 
which were formally accepted by the company,—its name was 
changed to that of the Chicago Life Insurance Company, and it was 
invested with power to make insurance upon the lives of individuals, 
and of persons connected by marital relations to those applying for 
insurance, or in whom the applicant had a pecuniary interest as 
creditor or otherwise ; “to secure trusts, grants, annuities, and 
endowments, and purchase the same, in such manner, and for such 
premiums and considerations as the board of directors or executive 
committee shall direct.” That, as well as the original act, was 
declared to be a public act, to be liberally construed for the pur- 
poses therein mentioned. 

A general law of the State, approved March 26, 1869, and which 
took effect July 1, 1869, entitled “An act to organize and regulate 
the business of life insurance,” provides (§ 10): “ When the actual 
funds of any life insurance company doing business in this State are 
not of a net value equal to the net value of its policies, according to 
the ‘combined experience,’ or ‘actuaries’ rate of mortality, with 
interest at four per centum per annum, it shall be the duty of the 
auditor to give notice to such company and its agents to discontinue 
issuing new policies within this State until such time as its funds 
have become equal to its liabilities, valuing its policies as aforesaid. 
Any officer or agent who, after such notice has been given, issues or 
delivers a new policy from and on behalf of such company before its 
funds have become equal to its liabilities as aforesaid, shall forfeit, 
for each offense, a sum not exceeding one thousand dollars.” The 
same statute requires, among other things, every life insurance com- 
pany incorporated in Illinois to transmit to the auditor, on or before 
the first day of March, in each year, 4 sworn statement of its busi- 
ness, standing, and affairs, in the form prescribed or authorized by 
law and adapted to its business ; empowers that officer to address 
inquiries to any company in relation to its doings or condition, or to 
any other matter connected with its transactions, to which it was 
required to make prompt reply ; and makes it his duty to make, or 
cause to be made, an examination of its condition and affairs, 
whenever he deems it expedient to do so, or whenever he has good 
reason to suspect the correctness of any annual statement, or that 
its affairs are in an unsound condition, The provisions relating 
to life insurance companies, incorporated in other States, and doing 
business in Illinois need not be here examined, or their effect 
determined. 
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By another general statute, approved February 17, 1874, in force 
July 1, 1874, it is provided as follows :— 


“Sec. 1. If the auditor of State, upon examination of any insurance 
company incorporated in this State, is of the opinion that it is insolvent, or 
that its condition is such as to render its further continuance in business 
hazardous to the insured therein, or to the public, or that it has failed to 
comply with the rules, restrictions or conditions provided by law, or has 
exceeded, or is exceedirg, its corporate powers, he shall apply by petition 
to a judge of any circuit court of this State to issne an injunction, re- 
straining such company, in whole or in part, from further proceeding with 
its business, until a full hearing can be had, or otherwise, as he may 
direct. It shall be discretionary with such judge, either to issue said 
injunction forthwith, or to grant an order for such company, upon such 
notice as he may prescribe, to show cause why said injunction should not 
issue, or to cause a hearing to be had on complaint and answer, or other- 
wise, as in ordinary proceedings in equity, before determining whether 
an @pjunction shall be issued. He may in all such cases make such 
orders and decrees, from time to time, as the exigencies and equities of 
the case may require, gnd in any case, after a full hearing of all parties 
interested, may dissolve, modify or perpetuate such injunction, and make 
all such orders and decrees as may be needful to suspend, restrain, or 
prohibit the further continuance of the business of the company.” 


**Sec. 5. When the charter of any such insurance company expires, is 
forfeited, or annulled, or the corporation is restrained from further prose- 
cution of its business, or is dissolved, as hereinbefore provided, the court, 
on application of the auditor, or of a member, stockholder, or creditor, 
may, at any time before the expiration of said two years, appoint one or 
more persons to be receivers, to take charge of the estate and effects of 
the company, including such securities as may be deposited with the 
auditor or treasurer of State, and to collect the debts due, and property 
belonging to it, with power to prosecute and defend suits in the name of 
the corporation, or in their own names, to appoint agents under them, and 
do all other acts necessary for the collection, marshaling, and distributing 
of the assets of the company, and the closing of its concerns ; and, when 
necessary for the final settlement of its unfinished business, the powers of 
such receivers may be continued as long as the court deems necessary 
therefor.” 


‘‘Src. 9. The mode of summoning parties into court, the rules of prac- 
tice, course of procedure, and powers of courts, in cases arising under this 
act, shall be the same as in any ordinary proceedings in equity in this State, 
except as herein otherwise provided.” 


Under the authority conferred by the latter statute, the auditor 
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caused an examination to be made by the chief clerk of the insur- 
ance department of the State, into the condition of this company. 
That officer reported that it ‘had been doing a losing business 
for several years, was insolvent within the meaning of the statute, 
and that immediate steps should be taken to appoint a receiver, to 
the end that the affairs of the company be wound up as quickly as 
possible, as being for the best interests of its policy-holders. As the 
result of that examination, the present proceedings were commenced 
by the auditor in the Circuit Court of Cook County under the said 
act of 1874. The petition filed by him shows that, in his opinion, 
the condition of the company rendered its further continuance in 
business hazardous to the insured. He prayed that the company be 
enjoined from further prosecuting its business ; that a receiver be 
appointed to take charge of its real estate and effects; and that 
such other relief be granted as should be meet. An injunction was 
issued, and a receiver appointed, with authority to take possessign of 
the property of the company, the latter being directed to won 
conveyences necessary to vest in him full title to all its property, 
assets, and choses in action. The company, by its answer, put the 
plaintiff on pro. f of all the material allegations of the petition. At 
the final hearing, it moved the court, upon written grounds, for a 
final decree in its behalf ; one of which was, that the statutes of the 
State, under which these proceedings were had, were in violation of 
the constitution of the United States, in that they impaired the 
obligation of the contract between the State and the company, as 
well as of the contracts between the company and its policy-holders 
and creditors. 

This motion was denied, and a final judgment rendered per- 
petually enjoining the company from further prosecution of its 
business. From that judgment a writ of error was prosecuted to 
the supreme court of the State, where, among other things, was 
assigned for error the refusal of the court of original jurisdiction to 
adjudge that the said statutes of Illinois were in violation of the 
constitution of the United States. The judgment of the inferior 
court was, in all things, affirmed by the supreme court of the State, 
and from that judgment of affirmance the present writ of error is 
prosecuted. 

The Supreme Court of Illinois did not, in terms, pass upon the 
claim distinctly made there, as in the court of original jurisdiction, 
that the statutes in question were in derogation of rights and privi- 
leges secured to appellant by the constitution of the United States. 
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But the final judgment necessarily involved an adjudication of that 
claim ; for, if the statutes upon the authority of which alone the 
auditor of State proceeded, are repugnant to the national constitu- 
tion, that judgment could not properly have been rendered. This 
court, therefore, has jurisdiction to inquire whether any right or 
privilege protected by the constitution of the United States, has been 
withheld or denied by the judgment below. And our jurisdiction is 
not defeated, because it may appear, upon examination of this fed- 
eral question, that the statutes of Illinois are not repugnant to the 
provisions of that instrument. Such an examination itself involves 
the exercise of jurisdictiov. The motion to dismiss the writ of error 
upon the ground that the record does not raise any question of a 
federal nature must, therefore, be denied. 

The case upon the merits, so far as they involve any question of 
which this court may take cognizance, is within a very narrow com- 
pass. The main proposition of the counsel is that the obligation of 
the contract which the company had with the State, in its original 
and amended charter, will be impaired if that company be held sub- 
ject to the operation of subsequent statutes regulating the business 
of life insurance and authorizing the courts in certain contingencies, 
to suspend, restrain, or prohibit insurance companies incorporated in 
Illinois from further continuance in business. This position cannot 
be sustained, consistently with the power which the State has, and, 
upon every ground of public policy, must always have, over corpora- 
tions of her own creation. Nor is it justified by any reasonable in- 
terpretation of the language of the company’s charter. The right of 
the plaintiff in error to exist as a corporation, and its authority in 
that capacity to conduct the particular business for which it was cre- 
ated, were granted, subject to the condition that the privileges and 
franchises conferred upon it should not be abused or so employed as 
to defeat the ends for which it was established, and that when so 
abused or mis-employed, they may be withdrawn or reclaimed by 
the State, in such way and by such modes of procedure as are con- 
sistent with law. Although no such condition is expressed in the 
company’s charter, it is necessarily implied in every grant of cor- 
porate existence : Terrett vs. Taylor, 9 Cranch, 51; Angell & Ames 
on Corporations (9th Edit.), § 774, note. 

Equally implied, in our judgment, is the condition that the cor- 
poration shall be subject to such reasonable regulations in respect to 
the general conduct of its affairs as the legislature may, from time 
to time, prescribe, which do not materially interfere with or obstruct 
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the substantial enjoyment of the privileges the State has granted, 
und serve only to secure the ends for which the corporation was 
created: Sinking Fund Cases, 99 U. S., 70; Commonwealth vs. 
Farmers & Mechanics’ Bank, 21 Pick., 542 ; Commercial Bank vs. 
Mississippi, 4 8S. & M., 503. If this condition be not necessarily im- 
plied, then the creation of corporations with rights and franchises 
which do not belong to individual citizens, may become dangerous 
to the public welfare through the ignorance, or misconduct, or fraud 
of those to whose management their affairs are entrusted. It woula 
be extraordinary if the legislative department of a government 
charged with the duty of enacting such laws as may promote the 
health, the morals, and the prosperity of the people, might not, when 
unrestrained by constitutional limitations upon its authority, pro- 
vide by reasonable regulations against the misuse of special corpor- 
ate privileges which it has granted, and which could not, except by 
its sanction, express or implied, have been exercised at all. 

In the present case it is claimed by the State that the Chicago Life 
Insurance Company was never solvent at any time after its original 
organization ; that only ten per cent of its authorized capital stock 
was ever paid in ; that stock subscription notes, representing unpaid 
subscriptions, were ingeniously made payable on demand, with inter- 
est after such demand, and that no demand having been made, no 
interest accrued; that, nevertheless, the verified reports of the company 
to the State indicated that its capital stock was fully paid up in cash, 
thus leading the public and the insured to believe that the stock was 
paid up and invested in interest-bearing securities ; that large divi- 
dends were annually paid to stockholders from the earnings of the 
Company, which, consistently with an honest exercise of its franchises 
and privileges, and with its duty to policy-holders, should not have 
been paid; that interest upon collateral securities deposited by 
stockholders owing subscriptions was received by the stockholders 
themselves ; that the annual dividends paid to stockholders was in 
direct violation of the company’s by-laws ; that the annual reports to 
the auditor scheduled large amounts of assets and securities as the 
property of the corporation, when, in fact, they were the property of 
individuals ; that such reports falsely magnified the receipts of the 
company and misstated its disbursements ; and that its last annual 
report included, among its securities, about $80,000 of mortgages 
which were not the property of the company. These statements, 
counsel for the State claim, are fully sustained by the evidence in the 
cause, while counsel for the company, with equal emphasis, contends 
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that the showing made is all that could be-desired in a corporation 
managed by careful, honest directors. 

We express no opinion as to the correctness of either of these op- 
posing views; for they refer to matters that do not necessarily in- 
volve the validity of the statutes which, it is contended, violate the 
national constitution ; they relate only to the manner in which the 
company has exercised its corporate powers, and do not involve any 
question of a federal nature. It is not competent under existing 
laws for this court to inquire whether the State court correctly in- 
terpreted the evidence as to the company’s insolvency ; nor whether 
the facts make a case which, under the statute of 1874, required or 
permitted a judgment perpetually enjoining it from doing any fur- 
ther business. We are restricted by the settled limits of our juris- 
diction to the specific inquiry, whether the statutes themselves upon 
which the judgment below rests, impair the obligation of any con- 
tract which the company or its policy-holders had with the State, or 
infringe any right secured by the national constitution : Railroad 
Co. vs. Rock, 4 Wall., 180 ; Knox vs. Exchange Bank, 12 ib., 383. 
It is only as bearing upon the question of the power of the State— 
without any express reservation to that end having been made in 
the charter of the company—to subject it to such regulations as 
those established by the act of 1869, or to compel it to cease doing 
business when the circumstances exist which are set out in the act 
of 1874, that we have referred to the facts which counsel for the 
State contend are fully established by the evidence. If the State 
had no such power, then the statutes under which she proceeds 
would impair the contract which the company had with her by its 
charter. But can it be possible that the State which brought this 
corporation in existence for the purpose of conducting the business 
of life insurance, is powerless to protect the people against it, when 
—assuming, as we must, the facts to be such as the judgment below 
implies—its further continuance in business would defeat the object 
of its creation, and be a fraud upon the public, and on its creditors 
and policy-holders? Did the company by its charter have a contract 
that it should, without reference to the will of the State, or the pub- 
lic interests, exercise the franchise granted by the State after it be- 
‘ame insolvent and consequently unable to meet the obligaticns 
which, as a corporation under the sanction of the State, it had as- 
sumed to its policy-holders? Our answer to these questions 13 
sufficiently indicated by what has been said. The act of 1869 does 
not contain any regulation respecting the affairs of any corporation 
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of Illinois which is not reasonable in its character, or which is not 
promotive of the interests of all concerned in its management. It 
only guards against mismanagement and misconduct ; its require- 
ments constitute reasonable regulations of the business of such lo- 
cal corporations ; it does not impair the obligation of any contract 
which this company had with the State; the conditions imposed 
upon the rights of the company to continue the issuing of policies 
are neither arbitrary nor oppressive. 


The same general observations apply to the act of 1874, which, 
recognizing the contract right of the company to carry on business 
asa corporation, does not, by a legislative decree merely, based upon 
the ex parte representations of public officers, assume to withdraw 
that right. There is no denial as counsel supposes, of the equal 
protection of the laws, nor any deprivation of property without due 
process of law ; for that statute authorizes a public officer to bring 
the company before a judicial tribunal, which, after full opportunity 
for defense, may determine whether it is insolvent, or its condition 
such as to render its continuance in business hazardous to the in- 
sured or to the public, or whether it has exceeded its, corporate 
powers, or violated the rules, restrictions or conditions prescribed 
by law ; grounds which, if established, constitute sufficient reason 
why the corporate franchises and privileges granted by the State 
should be no longer enjoyed: Terrett vs. Taylor, ubi supra; 2 
Kent’s Com., 304, 312 ; Slee vs. Bloom, 5 Johns. Chy., 379; Com. vs. 
F. & M. Bank, 21 Pick., 542. See also Angell & Ames on Corpora- 
tions, § 774 and note, 9th Ed. That a suit for such purposes might 
be instituted if, in the opinion of the auditor of State, any of those 
grounds existed, affords no justification to characterize this proceed- 
ing as harsh or arbitrary ; for, at last the final judgment of the 
court must depend upon the facts as established by competent evi- 
dence, and not upon the mere opinion of that officer. Indeed, the 
existence of such an opinion, upon the part of that officer, as a con- 
dition of his right to institute the proceedings prescribed by the act 
of 1874, is in the interest of the corporations embraced by its pro- 
visions ; for it furnishes some protection against hasty or oppressive 
action against them. 


These views are strengthened by the company’s acceptance of the 
amended charter granted in 1867. The fifth section of that act is 
in these words : “ This act and the act to which this is an amend- 
ment shall not be deemed to exempt said company from the opera- 
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tion of such general laws as may be hereafter enacted by the gen- 
eral assembly on the subject of life insurance.” That section may 
not be equivalent to a reservation of the right of the legislature to 
alter, amend, or repeal the original charter at pleasure ; and, if it 
be admitted that the company, prior:to that amendment, could not 
have been subjected to the regulations prescribed by the acts of 1869 
and 1874, yet it was entirely competent for it to waive—as, by its 
acceptance of the amended charter, it did waive—any such exemp- 
tion, and, in consideration of the grant of additional powers, or 
without any consideration of that character, agree to come under the 
general laws on the subject of the business in which it was engaged, 
which did not materially impair its right to carry on that business, 
or take from it any substantial privilege conferred by the original 
charter. It took the additional rights given by the act of 1867, sub- 
ject to the condition imposed by its fifth section. 

It is further contended that the State enactments in question im- 
pair the obligation of the contracts which the company has made 
with its creditors and policy-holders. To this it is sufficient to re- 
ply, in the language of this court in Mumma vs. Potomac Co., 8 Pe- 
ters, 283, where it was said : “ A corporation, by the very terms and 
nature of its political existence, is subject to dissolution by surrender 
of its corporate franchises, and by a forfeiture of them for willful mis- 
use and non-use. Every creditor must be presumed to understand 
the nature and incidents of such a body politic, and contract with 
reference to them. And it would be'a doctrine new in the law, that 
the existence of a private contract of the corporation should force 
upon it a perpetuity of existence contrary to public policy, and the 
nature and objects of its charter.” The contracts of policy-holders 
and creditors are not annihilated by such a judgment as was ren- 
dered below; for, to the extent that the company has any property or 
assets, their interests can be protected, and are protected by that 
judgment. The action of the State may or may not have affected 
the intrinsic value of the company’s policies ; that would depend 
somewhat on the manner in which its affairs have been conducted, 
upon the amount of profits it has realized from business, and upon 
its actual condition when this suit was instituted ; but the State did 
not, by granting the original and amended charter, preclude herself 
from seeking, by proper judicial proceedings, to reclaim the fran- 
chises and privileges she had given, when they should be so mis- 
used as to defeat the objects of her grant, or when the company had 
become insolvent so as not to be able to meet the obligations which, 
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under the authority of the State it had assumed to policy-holders 
and creditors. 

The whole argument in behalf of the company proceeds upon the 
erroneous assumption that this court has authority to determine 
whether the facts make a case under the statutes of 1869 and 1874, 
and if it be found they did not, that it must enforce the right of the 
company to continue in business, despite the final judgment to the 
contrary by the courts of the State which created it; whereas, we 
have only to inquire whether the statutes in question impair the ob- 
ligation of any contract which the company has with the State, or 
violate any other provision of the national constitution. Being of 
opinion that they are not open to any objection of that character, the 
judgment must be affirmed without any reference to the weight of 
the evidence upon any issue of fact made by the pleadings. 


Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


NovemsBer Term, 1884. 


Appeal from the Gibson Circuit Court. 


CECELIA E. DAMRON 
ve. 


PENN MUTUAL LIFE INS. CO. er at.* 


In Indiana, in 1877, a married woman might, with the consent of her husband, 
make a valid assignment of a policy on the life of the husband, payable to 
her or her assigns. 


In considering the validity of exceptions to conclusions of law, the findings 
on which they are founded must be considered as correct. 


Where the consideration for an assignment was ‘value received,’’ it may be 
shown what this value was. 


A payment of the husband’s debts, and agreement to look solely to the policy 
and pay the premiums, is a sufficient consideration for an assignment. 


The statute of limitations does not run during the period embraced in such 
agreement. 


BIcKNELL, C. J. 


This suit was commenced in March, 1884, and was taken by 
change of venue to the Vanderburgh Circuit Court, and thence to 
the Gibson Circuit Court, where a judgment was rendered for the 
appellees, from which this appeal was taken. 

The appellant, the widow of Uriah G. Damron, brought the suit 
against the said insurance company, upon its policy of insurance on 
the life of her said husband for $2,500, executed on January 3d, 
1876, and payable to the appellant. The appellees, Cook, Dieterle, 


* Decision rendered, January 8th. 1885. 
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Noel, and Pitcher were made defendants as claiming some interest in 
the policy under an assignment. The complaint alleged that said 
assignment was void, because of the plaintiff's coverture, and prayed 
for judgment on the policy. 

The insurance company paid into court the amount due on the 
policy, to await the result of the litigation between the plaintiff and 
the other defendants, and was thereupon discharged from further 
liability. The issues joined were submitted to the court for trial, and 
the court made a special finding of the facts, and stated conclusions 
of law thereon in favor of the appellees, to which conclusions the ap- 
pellant excepted. 

The appellant has assigned several errors, but in her brief has dis- 
cussed only the alleged errors in the conclusions of law, and has 
presented for consideration the following question only :— 


1. Was the assignment of the policy by Mrs. Damron valid ? 
2. Is the statute of limitations of six years a bar to the accounts ? 


The court found substantially that the policy of insurance on the 
life of the said Uriah G. Damron for $2,500, payable within sixty 
days after notice and proof of his death to his wife, the appellant, 
her executors, administrators, or assigns, was executed by the said 
insurance company on April 30th, 1873, and that the annual pre- 
mium payable thereon was $126.25. 

That when the policy was executed said Damron and wife were 
residents of Evansville, Indiana, and said insurance company was a 
corporation of Pennsylvania doing business in Indiana. 

The said Uriah Damron afterwards became indebted to Henry A. 
Cook, $1,015.60, and to John Dieterle, $154.30, and to William Noel, 
$164, and to Henry C. Pitcher, $400 ; and that afterwards, on Febru- 
ary 9th, 1877, said Damron and wife, being then residents of Illinois, 
and Henry A. Cook, a resident of Indiana, and said Damron being 
still indebted as foresaid, and said Cook being his surety in the 
further sum of $200 and interest at 10 per cent since August 12, 
1876, said Damron and wife indorsed upon said policy of insurance 
the following assignment thereof to said Henry A. Cook. 


“ McLeansporo, Iturois, February 9th, 1877. 
Policy, No. 14791. 


For value received, we hereby assign, transfer and set over all our 
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right, title, and interest whatsoever, of, in, and to policy No. 14791, 
on the life of Uriah G. Damron in the Penn Mutual Life Insurance 
Company, of Philadelphia, to which this assignment is attached, into 
Henry A. Cook, Esq., of Evansville, Ind., in trust: First, to pay 
himself and John E. Dieterle and William J. L. Noel and Henry C. 
Pitcher, of Mount Vernon, Indiana, on account of U. G. Damron any 
indebtedness to them or either of them, existing when the policy 
becomes a claim. Secondly, to pay the remainder, if any, to Mrs. 
Cecelia E. Damron, wife of the insured, her executors, administra- 
tors or assigns, with full power to said trustee to surrender said pol- 
icy to the said company, if said company consents thereto for 
paid-up insurance, and without any liability on the part of said com- 
pany to see to the proper discharge of the trust, or of any part 
thereof. 
Witness our hands and seals the day and year above written. 
(Signed) Urran G. Damron, 
Crecetia E. Damron. 
Witnesses present, 
Gero. Pxiiures. 
Frank Rircuey, 


Approved and recorded 16th day of March, 1877, without guaran- 
tee on the part of the company as to the sufficiency or validity of 
the transfer. Entd. B. 2, page 240. James Weir Mason, actuary.” 

And on said day said Cecelia, with the consent of her husband, 
delivered said policy to the said Henry A. Cook. That at the time 
of said assignment the said Uriah was without means to pay his 
debts or the premiums on the policy. That said Cook agreed, as 
the consideration for said assignment, to and with the said plaintiff 
and the said Uriah, that he, Cook, would pay or cause to be paid all 
premiums upon said policy as they became due, and would not in 
any way press the said Uriah in his lifetime for the collection of 
said debts or for the collection of any sum he might be compelled to 
pay for the said Uriah as his surety, but would give time on all such 
debts until the death of said Uriah, and upon his death would look 
solely to the proceeds of said policy for the payment of any sum 
that might be due him on account thereof, when said policy became 
a claim against the company. Said Cook also agreed to and with 
the plaintiff and said Uriah, that after paying himself, John Dieterle, 
William Noel, and Henry C. Pitcker the indebtedness that might be 
due them or either of them when said policy became a claim on ac- 
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count of said Uriah, that he would pay the excess, if any, collected 
by him on said policy to the said Cecelia E. Damron. 

That after the execution of said assignment, said Cook in April, 
1877, paid, as surety for said Uriah, the sum of $217.50, and never 
pressed him in his lifetime for the payment of any of the foregoing 
indebtedness. 

That said Cook also paid as premiums on said policy the sum of 
$653.65, of which $29.68 were repaid him by said Pitcher, and 
$10.42 were repaid him by said Dieterle; that no part of any 
of the indebtedness aforesaid of said Uriah has ever been paid 
to said Cook, Dieterle, or Pitcher, but that said Noel’s claim should 
be credited with $100 on account of a gold watch and chain received 
by him from said Uriah in 1876. 

That at the date of said assignment there was a statute of the 
State of Dllinois as follows: “A married woman may own in her 
own right real and personal property obtained by descent, gift, or 
purchase, and mortgage, sell, and convey the same to the same ex- 
tent and in the same manner that the husband can property belong- 
ing to him.” At the time of said assignment it was also the law of 
Tllinois that a life insurance policy on the life of a husband, payable 
upon his death to his wife, is her sole and separate property, and 
she may sell and assign it, or pledge it as security for her husband’s 
debts, and an assignment by her for that purpose will be binding 
upon her, and she cannot repudiate it after the death of her husband. 

After said assignment, said Uriah removed to Mount Vernon, In- 
diana, and became a resident there, and died there on May 28th, 
1883. Due proof was made of his death, the full amount due from 
said insurance company on said policy and paid into court was $2,- 
429.33. 

There is due said Henry Cook on account of premiums paid 
$766.15, including interest at six per cent. 

There is due on account of the premiums paid by Henry C, 
Pitcher, including interest, $41.08. 

There is due the said John Dieterle for premiums paid and inter- 
est, $14.47. 

There is due the said Henry A. Cook on the indebtedness afore- 
said other than for premiums paid, $1,962.60, of which $558.95, was 
due on open account on January 1, 1877, for goods sold in 1876. 

There is due suid John Dieterle on open account, $70.35, and the 
indebtedness to him, not including the premiums paid by him, is 
$178.56. 
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The indebtedness to the said William Noel is $93.44. 

There is due to the said Henry C. Pitcher, not including the pre- 
miums paid by him, $400, and he, before the death of said Uriah ex- 
ecuted a written assignment of all his interest in said policy to the 
plaintiff, Cecelia E. Damron, and delivered the same to the said Henry 
A. Cook. Upon the foregoing facts, the court stated the following 
conclusions of law :— 


First. The assignment of said policy is valid and binding as 
against the said Cecelia E. Damron. 


Second. At the commencement of this suit said Henry A. Cook 
was lawfully in possession of said policy and was authorized to col- 
lect the same. 


Third. That the sums of money due as aforesaid upon open ac- 
count are not barred by the statute of limitations. 


Fourth. This conclusion states that the sum of $2,429.33, paid 
into court as aforesaid, should be distributed to the said Cook, Diet- 
erle, Noel, and Cecelia Damron in proportion to the amount of their 
claims aforesaid, stating the sums to be paid to each. 


Fifth. That the plaintiff, Cecelia E. Damron has no interest in said 
policy or in the money paid into court, except as the assignee of the 
interest of said Henry C. Pitcher. A policy of insurance is a chose 
in action governed by the same principles applicable to other agree- 
ments involving pecuniary obligations. 


The present policy was payable to the appellant, her executors, 
administrators, or assigns. It was therefore intended to be assign- 
able. 


In Hudson vs. Merrifield, 51 Ind., 24, this court said :— 

“The party holding and own‘ng such a policy, whether on the life 
of another or on his own life, has a valuable interest in it, which he 
may assign, either absolutely or by way of security, and it is assigna- 
ble like any other chose in action.” 

In Pence vs. Makepeace, 65 Ind., 345, it was held that an insur- 
ance policy issued upon the life of a husband for the benefit of his 
wife, is her property, and an effectual assignment and delivery 
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thereof to another, even during the lifetime of her husband can be 
made only by her.” 

In Wilburn vs. Wilburn, 83 Ind., 55, this court said :— 

“In truth the policy is not the property of the insured in any 
sense, but is the property of the beneficiary from the day of its issue, 
for from that time he has the whole beneficial interest.” See also 
Harley vs. Heist, 86 Ind., 196 ; Bushnell vs. Bushnell, 92 Ind., 503. 

The interest of such a beneficiary, being personal property, a mar- 
ried woman, in Indiana, prior to the act of March 25th, 1879, acts of 
1879, p. 160, could transfer such property with the consent of her 
husband. Morcan vs. Branson, 37 Ind., 195; Baker vs. Armstrong, 
57 Ind., 189; Paulman vs. Claycomb, 75 Ind., 64. 

But this power of the married woman was subject to the common- 
law rule that a feme covert cannot bind herself by an executory 
contract: Mather vs. Shank, 94 Ind., 501-505 ; Parks vs. Barrow- 
man, 83 Ind., 561; therefore, where an assignment of such a policy 
was made by a married woman to secure her own executory con- 
tract, not binding upon her, it was held that the assignment itself 
was also invalid : Godfrey vs. Wilson, 70 Ind., 50. In some of the 
United States the power of a married woman in reference to the 
transfer of a policy of which she is the beneficiary, has been regu- 
lated and restrained by statutes, but there are no such statutes in 
Indiana. 

In 1877, the only statutory restriction upon the wife’s power to 
transfer her separate property was that the transfer must be made 
with her husband’s consent. The rules forbidding a wife to incum- 
ber her separate property as security, or from entering into any 
contract of suretyship are found in the acts of 1879, p. 160, and 1881, 
p- 528. 

We think it very clear that in Indiana in 1877, a married woman 
had the power to make, with her husband’s consent, a valid assign- 
ment of a policy of insurance taken on her husband's life for her 
benefit and payable to her and her assigns. 

In considering the validity of exceptions to conclusions of law the 
findings upon which such conclusions are founded are taken to be 
correct. Defects in the findings are not reached by exceptions to 
the conclusions of law. Williams vs. Osburne, 95 Ind., 347. Under 
the findings in this case as to the law existing in Illinois, a married 
woman had also in Illinois in 1877, the power to make a valid assign- 
ment of a policy of insurance of which she was the beneficiary. 

The consideration of the assignment in controversy is therein 
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stated as “value received.” For value received the assignment is 
made to Henry A. Cook, in trust, ete. 


In such a case it may be shown what the “value received” was. 
Even in a deed of real estate the true consideration may be shown 
by parol to be more or less than the amount recited and acknowl- 
edged in the deed to have been received: McDill vs. Gunn, 43 
Ind., 315-319 ; 3 Washburn on Real Property, 327. So the true 
consideration of a note may be shown by parol, and the existence 
of a written agreement showing part of the consideration will not 
prevent the introduction of oral testimony as to the remainder: 
Everhart vs. Puckett, 73 Ind., 409, and see also Hight et al. vs. Tay- 
lor, 97 Ind., 392. 


The findings in the present case show that the consideration of 
the assignment was,— 


First. The payment of the husband’s debts. 


Second. The promise to forbear to proceed against Uriah G. Dam- 
ron, and to look solely to the policy for the payment of the debts. 


Third. The agreement to pay and the actual payment of the pre- 
miums on the policy. 


The findings state a sufficient consideration: Hubble vs. Wright, 
23 Ind., 322 ; Ellis vs. Kenyon, 25 Ind., 134; Buck vs. Axt, 35 Ind, 
512 ; 1 Parsons on Cont., 440-443. 


There was no error in the conclusion of law that Mrs. Damron’s 
assignment of the policy was valid. 


And we think there was no error in the conclusion that the stat- 
ute of limitations was not a bar to the items of account mentioned in 
the findings. 


The appellant claims that “as the assignment was dated on Feb- 
ruary 9th, 1877, and the accounts were then due, and as this action 


was commenced in 1884,” the accounts were then more than six 
years past due. 


But under the agreement there was to be no proceeding against 
the debtor during his life, and he died in May, 1883. The statute 
was not running during the period embraced in that agreement, and 
besides, the plea of the statute of limitations is a personal privilege 
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to be asserted by the debtor only. We find no error in the conclu- 
sions of law. 


The judgment ought to be affirmed. 
Prr Curiam. 
It is therefore ordered on the foregoing opinion that the judgment 


of the court below be, and the same is hereby, in all things af- 
firmed at the costs of the appellant. 
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SUPREME COURT OF IOWA. 


Appeal from Davis Circuit Court. 


EGGLESTON 
Us. 


COUNCIL BLUFFS INS. CO.* 


Where property insured against loss by fire is described in the policy as lo- 
cated on ‘ lots 7 and 8, in block 2, in the town of Floris,” and there is no 
mistake as to the premises intended to be insured, but the property is in 
fact located on ‘lots7 and 8, in block 2, of Harrington’s Addition to the 
town of Floris,” an action at law may be maintained on the policy without 
first proceeding in equity to reform it, and parol evidence will be admissible 
to explain the latent ambiguity as to the description of the property. 

Where it is provided in a fire insurance policy that suit must be brought 
within six months after a loss, letters containing promises of payment, 
which induced plaintiff not to bring her action before the expiration of the 
six months, are not properly exhibits to be attached to the complaint, and 
when so made part of the pleadings should on motion be stricken out. 

Where the answer sets up the expiration of the six months as a bar to the ac- 
tion, such letters are admissible in evidence to sustain the plaintiff ’s claim 
that the promises therein made caused the delay in bringing suit. 

The provision in a fire insurance policy requiring written proofs of loss, may 
be waived by the agents of the company, and being so waived in the case 
at bar, the suit was not prematurely brought. 

Where it can be shown that, without any fault or fraud on the part of the as- 
sured, it is impossible for him to procure written proofs of loss, he may re- 
cover without performing the condition of the policy requiring such proofs. 

Where the agent of the insurance company had authority to take the risk, and 
he filled out the application on the premises which he had full opportunity 
to examine, his knowledge will be imputed to the company, and it will be 
estopped from claiming that the representations as to the construction and 
size of the premises were not true. 
letter written by the attorney of the assured to the company, not in re- 
sponse to a communication from it, held improperly admitted in evidence, 
and, being calculated to prejudice the jury, ground for reversing the judg- 
ment. 


* Opinion filed, December 9, 1884. From Northwestern Reporter. 
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Action on a policy of insurance against loss or damage by fire. 
Verdict and judgment for plaintiff. Defendant appeals. 


Puiturrs & Day, for Appellant. 
Payne & Ercuetpercer, for Appellee. 


Reep, J. 

The property covered by the policy was a store-building and stock 
of goods. Plaintiff made a written application for the insurance, 
and a copy of this application was indorsed on the policy when it was 
issued. In the application the property to be insured was described 
as being “ situate on and confined to premises now owned and occu- 
pied by me in lots 7 and 8, block 2, of Floris, Davis County, Iowa.” 
In the policy the property insured is described as being “ situated on 
lots 7 and 8, block 2, in Floris, Davis County, Iowa.” One defense 
pleaded by the defendant was that the plaintiff had no title to or in- 
terest in lots 7 and 8, block 2, in the town of Floris, or in the build- 
ing situated thereon, and that she had no interest in the property 
described in the application and policy. It was proven on the trial 
that plaintiff was a merchant doing business in said town of Floris, 
and that the building in which she did business was situated on lots 
7 and 8, block 2, in Harrington’s addition to said town. Jt was also 
proven that the policy was issued by an agent of defendant, who had 
authority to make the contract, and that before issuing it he visited 
the premises and made an examination of them, and that he filled 
out the application and wrote therein the description of the prop- 
erty, but obtained the information on which he wrote such descrip- 
tion from plaintiff, or her son, who was acting for her at the time. 

The title deeds under which plaintiff claimed the property de- 
scribed conveyed therein as lots 7 and 8, block 2, in Floris, but she 
and those under whom she claimed had been in actual and uninter- 
rupted possession of the property occupied by her when the risk was 
taken for more than 10 years under a claim of ownership. It was 
also shown that there is a block 2 in the original plot of the town, 
and that there are lots in that block which are numbered 7 and 8: 
The circuit court, in an instruction to the jury, ruled that plaintiff 
was entitled to recover, notwithstanding the fact that the property 
was situated in said addition, if the agent who took the risk knew 
where it was situated in fact, and intended to insure the building 
actually occupied by plaintiff, and the goods therein, and was not 
misled by the description. And in disposing of a motion by defend- 
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ant for judgment on the special findings of the jury that the prop- 
erty owned by the plaintiff was not situated in the original town, but 
in the addition thereto,the court made substantially the same ruling. 
This holding is the ground of the first exception argued by counsel 
for defendant. 

The position is not that the policy is necessarily rendered void by 
the alleged error in the description of the property, but that, as by 
its terms it covers property entirely different from that intended by 
the parties to be included in it, there can be no recovery upon it at 
law until by the judgment of a court of equity it has been so re- 
formed as to express the real intent and meaning of the parties: 
The evidence leaves no doubt as to what the real intention of the 
parties was. 

Plaintiff’s store-building was situated on the lots in Harrington’s 
addition, and she desired to obtain insurance upon it and upon the 
stock of merchandise which she kept in it. Defendant’s agent went 
to that particular building and made an examination of the prem- 
ises with the view of insuring the building and the stock of goods in 
it ; and when he issued the policy he had that property in mind, and 
supposed he was insuring it ; and when plaintiff received the policy 
she understood that it covered that property. It is now assumed by 
defendant that the policy covers other and entirely different prop- 
erty, and, if this be true, its position that there can be no recovery in 
an action at law until there has been a reformation of the contract 
is also probably correct: Wood, Ins., § 95; Holmes vs. Charlestown 
Mut. F. Ins. Co., LO Mete., 211 ; Ewer vs. Washington Ins. Co., 16 
Pick., 502. But we think defendant is not warranted in this assump- 
tion. Whatever of ambiguity or uncertainty there is in the descrip- 
tion of the property is created by the words used as description of 
the lots and block upon which it was situated. In every other re- 
spect the description is certain and clear. Considering the descrip- 
tion in the application, and that in the policy together, and omitting 
the number of the lots and block, the property described with cer- 
tainty is the one-story, frame store-building in the town of Floris, 
owned and occupied by plaintiff, and the stock of merchandise kept 
by her therein. But defendant’s position is that the words “lots 7 
and 8, in block 2, in the town of Floris,” is certainly descriptive of 
property situate in the original plat of the town. But we think this 
is not true. The addition is as certainly part of the town as is the 
Jand covered by the original plat, and lots 7 and 8, in block 2, in the 
addition, are in the town as certainly as the lots of corresponding 
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numbers in the original plat. The description is simply uncertain. 
It does not with certainty describe property in either the addition or 
the original plat. There is a block 2 both in the original plat and 
the addition, and there are lots numbered 7 and 8 in each of said 
blocks, and they are each in the town of Floris. The description 
“lots 7 and 8, in block 2, in the town of Floris,” without more, is 
therefore uncertain in this, that it does not designate whether the 
particular lots intended are those in the addition which are so num- 
bered or those of the corresponding numbers in the original plat ; 
and this uncertainty was made apparent when it was shown that 
there was an original plat and an addition, and there were lots in 
each of corresponding numbers. There is a latent ambiguity, then, 
in the description of the property contained in the policy, and it 
may be explained by parol in an ordinary action: Bowman vs. Ag- 
ricultural Ins. Co., 59 N. Y., 521 ; Wood, Ins., § 95 ; 2 Pars. Cont., 
558. 

2. The policy provides that no suit or action thereon shall be sus- 
tained unless commenced within six months after the occurrence of 
the loss, and that if any suit should be commenced thereon after the 
expiration of six months from the date of the loss, the lapse of time 
shall be taken and deemed as conclusive evidence against the validity 
of the claim. The loss in question occurred on the twenty-first of 
February, 1883, and the suit was instituted on the third of Septem- 
ber of the same year. Plaintiff alleges in her petition that at differ- 
ent times during the first six months after the loss occurred the 
agents and officers of defendant, in conversation and in letters writ- 
ter to her and to her attorneys, represented and promised that her 
claim would be paid, and that, believing and relying on these repre- 
sentations, she was induced to forbear the bringing of any suit for 
the enforcement of her claim until after the expiration of six months 
from the date of the loss. Attached to the petition as exhibits were 
a number of letters which, it was claimed, passed between the par- 
ties during that period. Defendant moved the court to strike out 
these exhibits and the allegation making them parts of the petition, 
on the ground that they were mere matters of evidence, and were not 
necessary or proper parts of the pleading. This motion was over- 
ruled. We think it should have been sustained. 

Conceding that it was necessary for plaintiff to allege and prove 
that she was induced to forbear bringing the suit within the six 
months by the representations and promises of defendant, she was 
required to allege in the pleading only the ultimate fact. The let- 
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ters constituted but a portion of the evidence by which the allega- 
tion would be proven, and it was wholly unnecessary to set them out 
in the pleading ; but we cannot say that defendant was in any man- 
ner prejudiced by the overruling of the motion to strike them out. 
We will, therefore, not disturb the judgment on this ground. 


3. Defendant set out the provision of the policy with reference to 
the time within which suit might be brought thereon in its answer, 
and alleged that plaintiff's right to maintain the action was barred 
thereby. The parties appear to have tried the case on the theory 
that unless plaintiff was induced by some promise or representation 
of defendant to forbear instituting the suit within six months from 
the date of the loss, her right of action was barred by this provision. 
The letters which were attached to the petition were offered in evi- 
dence by plaintiff. Defendant objected to them as incompetent and 
immaterial, but the objection was overruled, and they were read in 
evidence. We think the ruling was correct. The letters had some 
tendency to establish plaintiff's claim that she had been induced, by 
promises and representations of defendants, to delay the institution 
of the suit. 


4. It is provided in the policy that defendant will pay any loss or 
damage which may happen to the insured property during the life 
of the policy “sixty days after due notice and proofs of the same 
shall have been made by the assured, and received at the home of- 
fice of the company, in accordance with the terms and conditions of 
the policy.” It is provided by another provision that “persons sus- 
taining loss or damage by fire shall forthwith give notice of said loss 
to the company, and render a particular account of such loss, signed 
and sworn to by them, stating whether any and what other insur- 
ance has been made on the same property, giving copies of the writ- 
ten portions of all policies thereon ; also, the actual cash value of the 
property, and their interest therein ; for what purpose and by whom 
the building insured, or containing the property insured, and the 
several parts thereof, were used at the time of the loss ; and when 
and how the fire origmated; * * * and shall also produce their 
books of account and other vouchers, and exhibit the same for exam- 
ination, and permit copies thereof to be made ; and shall also pro- 
duce certified copies of all bills and invoices, the originals of which 
have been lost.” 

Plaintiff alleges that immediately after the fire she gave notice of 
the loss to defendant, and that a few days thereafter it sent its gen- 
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eral agent to examine into the loss and adjust the same, and that 
said agent made an examination into all the circumstances of the 
fire, and that she then gave him full information as to the ownership 
of the property destroyed, and all matters pertaining to the loss 
and gave him an invoice of the goods in the building at the time of 
the fire, and that the agent then and there waived the provision of 
the policy which requires written proof of the loss to be made, and 
promised and ugreed that when she procured from the wholesale 
dealers with whom she dealt invoices and bills of the goods which 
she had in the building at the time of the fire, and sent the same to 
defendant, it would pay the loss. She also alleges that afterwards, in 
the month of May, as a matter of precaution, she made out and sent 
to defendant complete and formal proofs of the loss as required by 
the terms of the policy. Defendant denied these allegations, and al- 
leged that the proofs of the loss required by the policy were not 
made until the thirteenth of July, and that, as the suit was insti- 
tuted less than 60 days from that date, no right of action had accrued 
when it was begun. 

There was evidence given on the trial tending to prove the alleged 
waiver of the provision requiring written proofs of the loss, and it 
was proven that on the twenty-third of May plaintiff prepared and 
sent to defendant her affidavit in which some of the matters were 
shown which, by the provision of the policy, were required to be 
shown by the proofs of loss, and that defendant’s adjusting agent, on 
the ninth of July, wrote to plaintiff's attorneys, and pointed out sev- 
eral particulars wherein he claimed said affidavit was insufficient as 
a proof of loss. And on the thirteenth of July plaintiff’s attorneys 
prepared and sent to defendant additional proofs, to which it dces 
not appear that any exception was taken. Defendant contends that 
“due notice and proof” of the loss were not made until the last 
proofs were received by it, and that as the suit was instituted less 
than 60 days from that date, it was prematurely brought. But the 
jury found specially that the provision was waived by the adjusting 
agent who made the examination soon after the occurrence of the 
fire, and this was on the 6th of March, so that if a right of action 
has accrued at all in plaintiff's favor, it accrued not later than sixty days 
from that date. That the provision of the policy requiring written 
proofs of the loss to be made may be waived is well settled by the 
authorities. See Wood, Ins., §§ 414, 496 ; Lycoming Fire Ins. Co. 
vs. Dunmore, 75 Ill, 14; Patterson vs. Triumph Ins. Co., 64 Me., 
500. 
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5. Plaintiff does not claim that the provision of the policy under 
which she may be required to furnish certified copies of all bills and 
invoices, the originals of which were lost, was waived, but on the 
contrary alleges that she agreed to procure such copies from the 
wholesale merchants from whom she had purchased the goods, and 
forward the same to defendant. The evidence shows that she made 
efforts to procure these bills, but was able to procure but a portion 
of them, and the jury found specially that she furnished them so far 
as it was in her power so to do. Defendant contends that plaintiff's 
right to recover at all is dependent on a literal compliance by her 
with this provision of the policy. But we think she is not required 
by the provision to perform an impossible thing, and if it can be 
shown that, without any fault or fraud on her part, compliance is 
rendered impossible, she may recover without performing the condi- 
tion: Wood, Ins., § 423 ; Bumstead vs. Dividend Mut. Ins. Co., 12 
N. Y., 81; O’Brien vs. Commercial Fire Ins. Co., 63 N. Y.,111. The 
jury found specially that plaintiff had furnished copies of the bills 
and invoices so far as it was possible for her to do so, and this find- 
ing is conclusive of the question. 

6. The application contained statements with reference to the size 
of the building insured, the manner of its construction, the material 
of which it was constructed, and the time when 1t was built; and it is 
provided in the policy that the application shall be considered as a 
warranty by the assured. It was shown upon the trial that these 
statements, in some respects, were not true. The circuit court in- 
structed the jury that the application was to be regarded as part of 
the contract and that the statements therein were warranties, and if 
any of said statements were not true when made, this would defeat 
arecovery by plaintiff on the policy, unless defendant had knowledge 
when it issued the policy that the statements were not true. But if 
defendant’s agent, who solicited the insurance, had authority to take 
the risks, and he filled out the application, and was present on the 
ground and viewed the premises, and had an opportunity to exam- 
ine them, and then knew the location of the building, and its size, 
and the material of which it was constructed, and the manner of its 
construction, his knowledge in this respect would be imputed to the 
company, and it would now be estopped from claiming that said rep- 
resentations were not true. Exception is taken by defendant to 
the last proposition contained in the instruction ; but it is in accord 
with the rule on the subject as laid down by this court in Jordan vs 
State Ins. Co., 19 N. W. Rep., 917; Williams vs. Niagara Fire Ins 
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Co., 50 Iowa, 568; and Miller vs. Mutual Benefit L. Ins. Co., 31 
Towa, 223. 

7. Plaintiff was permitted, against defendant’s objection, to intro- 
duce in evidence a letter to defendant, written by her attorneys, and 
which accompanied the proofs of loss which were sent July 13th. 
This letter was in no sense an answer to any communication from 
defendant. In it the writer expresses the opinion that plaintiff's 
elaim is a just one, and that her loss was an honest loss. It is also 
statediin the letter that plaintiff had learned with satisfaction that 
defendant has paid a portion of the amount of the loss to one of her 
ereditors to whom she had directed it to be paid. We think it very 
elear that this letter should have been excluded. It was incompe- 
tent for any purpose, and its admission could hardly have been 
otherwise than prejudicial to defendant. If defendant had in fact 
paid a portion of the loss to plaintiff's creditors on her order, this 
would have been an admission by it of the validity of the claim. 
And the stafement in the letter was well calculated to create the im- 
pression in the minds of the jurors that this has been done. The 
expressions of opinion by the writer of the letter were equally ob- 
jectionable. For the error in admitting this letter in evidence the 
judgment of the circuit court must be reversed. 
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SUPREME COURT OF CALIFORNIA. 


McCORMICK ev at. 
US. 


SPRINGFIELD F. & M. INS. CO.* 


An insurance was effected by the plaintiffs on a stock of goods, the property of 
a corporation in which they were stockholders, and which goods they were 
holding as security for advances; their application described the property 
as their own; the policy referred to the application, and made it a part 
thereof, and all statements therein warranties, and provided that if the 
assured were ot the sole, absolute, and unconditional owners of the property 
insured, and such interest were not truly stated in the policy, then, and in 
every such case, the policy should be void. Held, That the policy was void, 
and that the insurers were not estopped to deny its invalidity, because they 
did not assert the same immediately after the fire, when they discovered 
the true nature of the plaintiff’s interest. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the plaintiff, and from 
an order denying the defendant a new trial. The opinion states the 
facts. 


Wituiam M. Pierson, for Appellant. 
Joun H. Dickinson, for Respondent. 


McKinstry, J. 

The policy of insurance on which this action was brought, con- 
tains the covenants:— 

“Tf the assured is not the sole, absolute, and unconditional owner 
of the property insured, * * * and the interest of the assured be 
not truly stated in the policy * * * then, and in every such case this 
policy shall be void. 


* Opinion filed, January 19, 1885. From West Coast Reporter. 
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“Tf an application * * * is referred to inthis policy * * such 
application * * shall be considered a part of this policy and a 
warranty by the assured, and if the assured, in a written or verbal 
application, makes any erroneous representation * * then and in 
every such case this policy shall be void.” 

The plaintiff's application for the insurance was “ on their stock of 
manufactured manilla paper, while contained in the round, brick 
warehouse in the rear of their paper mill building,” ete. 

The evidence showed that the insured property was the property 
of the Lick Paper Company,” a corporation; that the plaintiffs were 
stockholders of the Lick Paper Company to the extent of one-half of 
the capital stock, and that they held a power of attorney represent- 
ing the othe rhalf; that plaintiff McCormick was president, and plaint- 
iff Delanoy was secretary of the corporation; that the plaintiffs were 
commission merchants, and sold the product of the corporation on a 
commission of five per cent, and that they held such product as se- 
curity for advances made by them to the corporation, which advances 
varied from time to time, and at the time of the loss they amounted 
to about twenty thousand dollars. 

And it further appeared that the corporation at the time of the loss 
was solvent, an 1 plaintiffs had other security for their advances. 

On this evidence the defendant moved for a nonsuit, on the 
ground that the evidence showed “ that plaintiffs were not the sole, 
or absolute, or unconditional owners of the property insured, and 
the nature of their interest did not appear either in their application 
for insurance nor in the policy itself.” 

The court below erred in denying the motion for nonsuit. 

The most that can be claimed on the part of the respondents is, 
that they were stockholders in the corporation that owned the in- 
sured property, and that they were also commission merchants hold- 
ing the property as security for advances. 

Under neither of these aspects, nor both combined, were they the 
“sole, absolute, and unconditional owners of the property insured.’ 
Their application and the policy, however, represented them to be 
such owners. The contract between the appellant and respondents 
provided, that if they were not such owners, and their interest 
should not be truly stated in the policy, then the policy should be 
void. 

The civil code provides, sec. 2,611: “A policy may declare that 
a violation of specified provisions thereof shall avoid it, otherwise, 
the breach of an immaterial provision does not avoid the policy.’ 





* 
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The same code, sec. 2,607, provides that “a statement in a policy of 
a matter relating to the person or thing insured, or to the risk asa 
fact, is an express warranty thereof.” 

The policy makes the representation as to the ownership of the 
property a warranty. If it should be conceded that plaintiffs had an 
insurable interest, that fact would have no effect upon the determin- 
ation of the question here presented. The statement in the applica- 
tion of plaintiffs that the property was “their” property, is a state- 
ment that they were only, absolute, and unconditional owners of 1t: 
Southwick vs. Atlantic F. & M. Ins. Co., 133 Mass., 457; Lasker vs. 
St. Joseph F. & M. Co., 86 N. Y¥., 424; Mers vs. Franklin Ins. Co., 
68 Mo., 127; Rohrback vs. Germania F. Ins. Co., 62 N. Y., 47. 

It is contended by respondents that the defendant “ waived ” the 
warranty, or is estopped from asserting that plaintiffs were not the 
only, absolute, and unconditional owners of the property, by reason 
of facts occurring after the fire. 

The facts, claimed to be established by the evidence, on which re- 
spondents rely as proving such “ waiver” or estoppel, may be stated 
as follows :-— 

On the day after the fire, Mr. Easton, of Jacobs & Easton (general 
agents of defendant), and Mr. Fenn their adjuster, called at the 
office of plaintiffs and looked over the inventory of what stock they 
had on hand. On the day following, the plaintiff McCormick gave 
to Fenn a memorandum of property destroyed, and assisted him in 
ascertaining the loss. Easton and Fenn were ‘told the exact condi- 
tions under which plaintiffs held the paper, and that the Lick Paper 
Company at that time owed plaintiffs twenty thousard dollars. They 
were told that the property was held on consignment. Fenn, who 
was authorized to act for J. & E., afterwards asked one of plaintiffs to 
come to the office of Jacobs & Easton to be settled with. The only 
question in dispute, before the commencement of the action, was the 
amount of the loss—appellant claiming it was not bound to pay for 
“paper bags,” but offering to pay all else, and respondents claiming 
that paper bags were covered by the policy. An affidavit, prepared 
by appellant’s agent, was at their request signed and sworn to by 
plaintiff McCormick, on July 11th, four days after defendant knew 
the nature of plaintiff’s interest in the property, which stated that 
he and his partner were stockholders in the Lick Paper Mill Com- 
pany, one being its president and the other its secretary. That they 
were the agents of the company, making advances to it and receiv- 
ing, as security therefor, the manufactured article; that the manu- 
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factured paper was stored in the company’s warehouse (where the 
fire took place), until such time as McCormick & Delanoy could 
place it in the market; that such advances were made upon the re- 
port of the superintendent of said mill; that the quantity of paper 
was manufactured and is contained in said warehouse, etc. (proceed- 
ing with a full statement of plaintiffs’ interest in and relation to the 
property). 

The facts above recited did not constitute an estoppel upon de- 
fendant. “To constitute an estoppel there must be such conduct on 
the part of the insurers as would, if they were not estopped, operate 
as a fraud on the party who has taken, or neglected to take, some 
action to his own prejudice in reliance upon it. * * * Where no 
act has been done or left undone by the insured in reliance upon the 
action or non-action of the insurer, there can be no estoppel:” May 
on Ins., 507; Security Ins. Co. vs. Fay, 22 Mich., 467. 

The facts above recited could not and did not induce the plaintiffs 
to take any action to their own prejudice. As to waiver, the policy 
contains an express covenant that no officer of the company defend- 
ant shall be held to have waived any of its terms and conditions, 
unless the waiver shall be indorsed thereon in writing. 


Judgment and order reversed and cause remanded for new trial. 
Morrison, ©. J., and McKerg, J., concurred. 





English vs. Franklin Fire Ins. Vo. 


SUPREME COURT OF MICHIGAN. 


ENGLISH 
Us. 


FRANKLIN FIRE INS. CO.* 


The policy was on household goods, furniture, clothing, ete., ‘‘all contained 
in his two-story, frame dwelling-house etc,’ and also in another clause, on 
his horse, buggies, hay, ete. Much of the household goods was afterwards 
removed to the barn and stored there at the time of the fire on account of a 
previous fire which rendered the house uninhabitable. 

Held, That the policy did not cover the household furniture while in the barn. 


Held, That knowledge of the removal by the company was not a waiver of the 
policy as to location, nor was the company called upon to cancel the policy 
in view of such knowledge to avoid liability. 


Tarsney & Meapocs, for Plaintiff and Appellant. 
Hancuert & Srarx, for Defendant. 


Cootey, C. J. 

Defendant, in January, 1883, issued to plaintiff a policy whereby 
he was insured to the amount of $2,000 on his household goods, 
furniture, clothing, etc., “all contained in his two-story, frame 
dwelling-house and additions, occupied, as a residence,” in Saginaw 
city, and to the further amount of $300 on his horse, buggies, 
hay, etc., and barn tools. A fire occurred, November 13, 1883, 
which so far injured the house as to render it uninhabitable. At 
the time of this fire much of the household goods covered by the 
policy was removed to the barn and stored there. The parties 
adjusted the loss by this fire, and no question now arises upon it. 
December 6, 1883, the barn was burned, and with it the household 
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goods stored in it. Defendant adjusted and paid the loss by this 
fire so far as concerned the property commonly kept in a barn, 
but refused to pay any loss on household goods. For that loss this 
suit is instituted. The circuit judge held there could be no recov- 
ery, and defendant had judgment. It is claimed for the plaintiff 
that the barn in this case may be considered a part of the dwelling- 
house, it being within the curtilage. But there is no ground for this 
claim. This is a case of contract, and the question is what con- 
tract the parties have made. For some purposes the law regards a 
barn within the curtilage as part of the dwelling-house ; but it is 
not popularly so regarded, and it must be very rare indeed that in a 
contract it is treated as such. It certainly was not so treated in this 
case. There were two classes of insured property ; and the class to 
which the goods in question belonged was insured as situated in a 
described building, which the policy designates as the dwelling- 
house ; and the description makes it very clear that no other build- 
ing was understocd to be included. The parties certainly did not 
understand that in insuring the household goods, etc, in the 
dwelling house, and also horse, buggies, etc., and barn tools, that 
the horse buggies, and barn-tools were in the dwelling-house. 
But one of the conditions of the policy would make the meaning 
very plain if it could otherwise have been considered in doubt. 
The assured is required to “state on oath, in his proofs of loss, that 
all the merchandise and personal property for which claim is made 
was at the time of the fire contained in the building on premises 
described in said policy.” It was plainly impossible for this plaintiff 
to state in his proofs of loss that the property for the burning of 
which he now claims was in “his two-story, frame dwelling-house 
and additions, occupied as a residence,” for it was in a very different 
building. 

A further claim is that defendant, knowing that these goods were 
stored in the barn, and not making any objection thereto, or cancel- 
ing the policy on that account, has waived the right to take the 
objection when a loss has occurred. But this is not a case of objec- 
tion and not a question of waiver. The question is, for what loss 
this defendant has undertaken to be responsible. Now we find the 
contract to be that defendant will be responsible for the loss by fire 
of these goods while they remain in the dwelling-house, but not 
when out of it. But the defendant could not insist that the goods 
should remain in the dwelling-house. Plaintiff might remove them 
at will, and for any reason that might incline him to do so; and, 
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this being his undoubted right, there would be nothing for defend- 
ant to waive in respect to it. Waiver implies a right to object to 
what is being done; but there was no such right here. The 
defendant merely undertook for a certain responsibility while the 
goods were in the house ; and it was at the plaintiff’s option to have 
them there or eisewhere, as he pleased. If they were lost by fire 
when elsewhere, the loss was not one against which the the defend- 
ant had undertaken to insure him. Nor was defendant called upon 
to cancel the policy by reason of the goods being removed from the 
building where they were insured. If the dwelling-house had been 
repaired, and the goods restored to it, the policy would again have 
covered them ; and this, for anything that appears to the contrary, 
may have been what both parties desired. At any rate, it does not 
appear that the plaintiff desired the policy canceled ; and if he had 
desired it, the cancelment would have been optional with defendant. 

The cases of Hartford Ins. Co. vs. Farrish, 73 Ill., 166 ; Annapolis 
etc. R. Co. vs. Baltimore Fire Ins. Co., 32 Md., 37; s.¢. 3 Amer. 
Rep., 112; anl Bryce vs. Lorillard Ins. Co., 55 N. Y., 240, support 
the views here expressed, and are decisive. 


The judgment must be affirmed. 
The other justices concurred. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT OF VERMONT. 


Y 
CONTINENTAL LIFE INS. CO.* ) 


When the question in a suit in equity, as shown by the bill, is whether the 
policy of the directors of an insurance company in declaring dividends has 
been lawful and right, and the defendant fails to answer this question after 
repeated allowances of exceptions for failure to answer the point, the orator 
is entitled to take the bill as confessed, so far as this poimt is concerned 


In Equity. 


Gitzert A. Davis, for Orator. 
Cuar.es W. Porter, for Defendant. 


WueEceter, J. 

The defendant has not yet answered and set forth its profits dur- 
ing the years in question out of which dividends were or might have 
been declared, nor any reason for not setting them forth. It has 
stated the policy of its directors in respect to dividends, and their 
reasons for adopting the policy which they did adopt ; but those 
matters were not what were required for answer, nor the subject of 
the exceptions. The defendant assumed to make profits from its 
assets derived from premiums paid by policy-holders, in which some 
or all of the policy-holders were entitled to participate by way of 
dividends, and the orator was among those so entitled. The answer 
and its amendments show that the directors made dividends, but 
does not show the amount of profits from which the dividends were 
made. To make such dividends there must have been an ascertain- 
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ment of the profits of the company as a basis of the dividends. This 
basis, as ascertained by the directors, with the declaration of divi- 
dends by them, would or should be matters of record, and be very 
easy of statement from the records. It is not shown that there are 
not full and complete records in all these respects ready to be 
answered from. The course and policy of the directors may have 
been lawful and right, and may not. Whether so or not, is not the 
question now. The orator is entitled to a statement of the facts in 
the answer as a part of his case as made and charged by his bill. 
This statement is not forthcoming after repeated allowance of ex- 
ceptions to the want of these plain and obvious facts. The excep- 
tions are substantially the same as those allowed before, and under 
the sixty-fourth rule in equity the orator is entitled to take the bill, 
so far as the matter of these exceptions is concerned, as confessed. 

The exceptions are again allowed, and leave to take so much of 
bill as confessed, granted. 





Report of Decisions. 


LOWER COURT DECISIONS. 


SUBROGATION.—NEGLIGENCE. 


United States District Court, S. D. of New York. 


PROVIDENCE WASHINGTON INS. CO. 
“sas, 


Tue SIDNEY, anv HER Consort, THE WILLIAM WORDEN.* 


A cargo of wheat, from the West to New York, was laden at Buffalo, through 
M. & Co., forwarders, on the canal-boat W., and insured by them as part of 
the price of freight agreed upon. At the beginning of the season, M. & Co. 
had taken out an ‘‘open policy ’”’ with the libelants ‘‘for whom it may con- 
cern,” which required that each transaction under it should be entered in 
an accompanying policy-book, or indorsed on the policy, stating the per- 
sons on whose account it was effected. A certificate payable to order was 
issued on this transaction to M. & Co., in their names, without the words 
“on account of whom it may concern,” or equivalent words, and theit 
names only were entered in the policy-book. M. & Co. delivered the cer- 
tificate, indorsed by them, along with the bill of lading signed by the 
captain of the W., which they also signed, to the agents of the owners, 
paying some $200 prior charges, and also making further advances to the 
captain for the trip. They took from the master a separate bill of lading, 
in which they were described as shippers, and in which the boat and carg: 
were consigned to their own New York agents, for their own protection. 
While the Worden was coming down the Hudson, in charge of the Sidney 
both vessels belonging to the same owner, a steam-tlue on the Sidney burst ; 
the vessels drifted and stranded upon an islayd and the W.’s cargo was lost. 
The owners abandoned to the insurers, wh6 paid them as for a total loss, 
and, claiming to be subrogated to the rights of the owners against the car- 
riers, filed a libel against the S. and W., to recover for the loss. Held, That 
the consignees, the carrier, and M. & Co. had each an insurable interest in 
the cargo to its whole value; that a policy ‘‘for whom it may concern” 
assures all persons, baving an insurable interest, that are intended to be 
covered by it, whether known to the insurers or not; that the conditions 
of the policy and the certificate in this case limited the general words of 
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the policy, and that only M. & Co., the persons named, were ‘‘the as- 
sured” under the policy ; and that the persons and interests assured could 
not be enlarged by parol evidence, and that the libelants, on paying the 
owners, as indorsees of the certificate, were subrogated to the rights of M. 
& Co. only. 

‘. & Co., in procuring freight and making advances on account of the car- 
rier, acted as his agents. The insurance effected by M. & Co., was in- 
tended for the benetit of the shipper, the carrier, and for themselves, and 
was effected upon the request and authority of both, there being no express 
reference to subrogation in the policy. Held, that such subrogation is a 
mere equity, depending on the actual relation of the various parties to one 
another, and is therefore subordinate to the equitable rights existing 
between a principal and his agent, who eftects the insurance for the bene- 
fit of both: that the payment by the insurers in this case toethe owners, 
was, in effect, the same as a payment to M. & Co., and by the latter to the 
owners; that on payment of the insurance to M. & Co., the carrier, as 
principal, could have compelled a payment by M. & Co., as his agents, to 
the owners, in discharge of their joint liability under the bill of lading; 
and therefore that no equitable right of subrogation existed through M. & 
Co., against the carrier, in favor of the insurers. 

The policy excepted loss through “ want of ordinary care aud skill in navigat- 
ing said boats.” Held, That if the case were one of doubt whether the loss 
happened by negligence or not, and if the carrier were not equitably en- 
titled to the benefit of the policy. the insurers might have paid the owners 
of the goods with an assignment of all claims for damages to themselves, 
and then have prosecuted the carriers for indemnity, and recovered on 
proof that the loss was in fact due to negligence of the carrier; but that as 
the company has once paid the owner upon a voluntary settlement, as 
upon a loss under the policy, and the carrier being equitably entitled to 
the benefit of the policy, he is entitled to the benefit of the settlement made 
under it ; and that such a settlement cannot be set aside except for duress, 
fraud, or mistake, and that the burden of proof, in an action to recover 
back the money from the carrier, was upon the libelants to show the fraud 
or mistake, and also that the loss was within the exception of the policy, 
and not a valid claim. 


And as the libel charged negligence, and the answer denied it, and averred 
that the stranding of the boat occurred under such circumstances as nega- 
tived the charge of negligence, and no proof being offered by either party 
on this point, or that there was any fraud or mistake in the settlement, 
held, The libelant could not recover on the claim that the loss was not 
covered by the policy. 


In Admiralty. 


E. D. McCartuy, for Libelants. 
Hytanp & Zasrisxie, for Respondents. 


Brown, J. 


The libelants, at Buffalo, insured a cargo of wheat on board the 
canal-boat Worden, in tow of the Sidney, consigned to Armour, 
Plankinton & Co., of New York. One of the steam-fiues of the 
Sidney having burst while she was coming down the Hudson River, 
she became unmanageable, and, as the answer states, drifted with 
the tide upon the rocks of Esopus Island, whereby the cargo on 
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board the Worden was lost. The cargo was abandoned to the libe- 
lants, who thereupon paid the consignees as for a total loss,— 
$9,211.75,—and, claiming to be subrogated to the rights of the con- 
signees against the carrying vessels for the loss of the wheat, filed 
this libel to recover the sum of $6,175.89, the amount of the loss, 
after deducting the sum realized from the damaged cargo. The 
libel alleged that the stranding occurred through the negligence of 
the respondents, which the answer denies. On the question of negli- 
gence no evidence was given upon the trial. On that point both 
sides rested upon the pleadings, each claiming that the burden of 
proof was upon the other. Without reference to the question of 
negligence, however, inasmuch as the carrier had given a clean bill 
of lading binding himself to a delivery of the goods without excep- 
tion or qualification, the libelants claimed that upon payment to the 
consignees they were subrogated to the benefit of the consignees’ 
right of action for the loss of the goods against the carrier, as the 
principal debtor, for the non-delivery of the cargo ; also that, upon 
the admissions of the answer, it was incumbent on the carrier to 
shew that the stranding was without any fault on his part, if that is 
material. The general principles of law invoked by the libelants are 
not denied, either as regards an insurers’ right to subrogation, 
upon payment of a total loss, to the rights of the assured against 
any other persons primarily liable for such loss, or as regards the 
presumptions of negligence. The only question is as to the applica- 
bility of these principles to the facts of the case. 

The contract of insurance, in this case, contains no express pro- 
vision for any subrogation of the insurers to the rights of the assured 
on payment of the loss. In such cases, the right of subrogation, if 
any exists, being no part of the contract, does not depend upon the 
contract, or on the form of it ; it is a mere equity to be worked out 
through the rights of the assured only, in his relation to other par- 
ties. If the assured has a legal right to indemnity for the loss against 
a carrier that has no legal or equitable right to the benefit of the in- 
surance, then the liability of the carrier to the assured is regarded as 
the primary liability for the loss, and the liability of the insurer as 
secondary, and similar to that of a surety only. The insurer, on 
payment, is therefore held, in such cases, to be equitably entitled to 
stand in the shoes of the insured, and to recover such indemnity as 
the insured was entitled to recover against other persons having no 
right to the benefit of the insurance: Mobile & M. Ry. Co. vs. 
Jurey, 111 U.S., 584; s.¢., 4 Sup. Ct. Rep., 566 ; Hall vs. Railroad 
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Cos., 13 Wall., 367 ; Garrison vs. Memphis Ins. Co., 19 How., 312. 
In the case of Hall vs. Railroad Cos., supra, the court say :— 


“In respect to the ownership of the goods, and the risk incident 
thereto, the owner [the assured] and the insurer are considered but 
one person, having together the beneficial right to the indemnity 
due from the carrier for a breach of his contract, or for non- 
performance of his legal duty. Standing thus as the insurer does, 
practically, in the position of a surety, stipulating that the goods 
shall not be lost or injured in consequence of the peril insured 
against, whenever he has indemnified the owner [the assured] for 
the loss, he is entitled to all the means of indemnity which the satis- 
fied owner {the assured] held against the party primarily liable. 
His right rests upon familiar principles of equity. It is the doctrine 
of subrogation, dependent not at all upon privity of coutract, but 
worked out through the right of the creditor or owner [the assured . 
Hence it has often been ruled that an insurer who has paid a loss 
may use the name of the assured in an action to obtain redress from 
the carrier whose failure of duty caused the loss.” 

As the right of the libelants to subrogation can only be claimed 
through the rights of the assured, the questions chiefly litigated 
were—First, who were insured under the policy in this case? and, 
second, was the owner of these vessels equitably eutitled to the 
benefit of the insurance, so as to cut off any right of subrogation that 
the insurers might otherwise have had against him ? 

The facts are as follows :— 


The policy was issue in the name of Morse & Co., whose business 
is variously described as that of forwarders, carriers, transportation 
brokers, or, familiarly, scalpers. For convenience, I shall call them 
forwarders They belong to a class of middlemen, long established 
in Buffalo, who handle all the freight business there, as intermedia- 
ries between the boatmen and the owners of grain and produce, or 
their agents, who desire to ship it eastward. The forwarders see 
the consignors ; agree upon the price of freight, which includes in- 
surance ; procure boats tu take the grain upon the terms fixed ; get 
a certificate of insurance and deliver it to the shipper along with the 
bill of lading, which they sign as well as the captain pay prior 
charges, if any ; make any advances necessary to the boatmen for 
the trip ; and receive, for their services, from the boatmen, a com- 
mission, usually 5 per cent upon the amount of stipulated freight. 
The insurance companies that engage in this kin] of insurance have 
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provided a particular form of policy specially prepared for it. The 
shipper designates the company in which the insurance shall be 
effected. The forwarder, at the beginning of each season, procures 
from the various companies what is termed an “open policy,” which 
is attached to a “ policy-book,” in which are entered the particulars 
of each insurance under it. To effect a particular insurance, the 
policy and the policy-book are taken to the office of the companies’ 
agents, who enter in the policy-book the particulars of the insurance 
as applied for, and thereupon issue and deliver to the forwarder a 
certificate stating that insurance is effected, under the policy, upon 
cargo on board the vessel, of the value designated, and on account 
of the persons named ; the loss, if any, payable to “the assured, or 
order, and return of this certificate.” The certificate is therefore 
indorsed in blank by the forwarder and delivered the shipper, with 
the bill of lading, also signed by the forwarder, as above stated. 

The transaction in this case was in accordance with the general 
custom above described. The grain in question was in charge of 
Mr. Meadows, as agent of the consignees in New York. Morse & 
Co. applied to him in negotiating for its transportation, and agreed 
upon the rate of five cents per bushel, including insurance, which 
the shipper directed to be taken in the libelants’ company. Morse 
& Co. thereupon placed the transportation with Captain Wager, the 
owner of the Sidney and the Worden, and the grain was loaded upon 
the latter. When the cargo was loaded, Morse & Co. obtained the 
captain’s bill of lading, and, having previously procured a certificate 
of insurance, delivered it, indorsed by them in blank, to Mr. Mead- 
ows, along with the bill of lading, which Morse & Co. also signed, 
paying him at the time $200 for prior charges. The bill of lading 
recited Meadows as shipper on board the Worden, and provided for 
the delivery of the grain to the consignees in New York, without any 
exception or qualification, on payment of freight and prior charges, 
which were to be paid to Brooks & Co., the New York agents of 
Morse & Co. 

The form of insurance was as follows: The “open policy” No. 
772 states that the libelants, “ by this policy, on account of Morse & 
Co., for whom it may concern, do insure the several persons whose 
names are hereinafter indorsed thereon as owner, advancer, or com- 
mon carrier, on goods on his own boat, or boats belonging to others, 
from place to place, as indorsed hereon or in a book kept for that 
purpose, for the amounts, at the rate, and on the goods specified in 
said indorsement ; no risk considered as insured until said indorse- 
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ment is approved and signed.” There are various provisions in 
reference to the ladinz and unlading, and the time allowed therefor. 
The risks assumed by the company are those of the seas, canals, 
rivers, and fire, and all other perils, losses, or misfortunes to the 
goods during said trip, “excepting perils etc. from ice, jettison, 
theft, or from want of ordinary care and skill in lading or navigating 
said boats.” There are numerous other provisions not material in 
this case. The certificate issued May 17th, on the application of 
Morse & Co., states that “ Morse & Co. is insured under policy No. 
772 in the sum of $9,875, in board, cargo of boat Wm. Worden, 
on wheat $9,875, at and from Buffalo to New York ; loss, if any, 
payable to assured or order and return of this certificate.” 

The name of the consignees is not usuaily made known to the for- 
warder, and was not in this case known to him, until the grain was 
loaded. Upon the delivery of the bill of lading to the shipper, the 
name and direction of the consignee were written in the margin. 
When Morse & Co. obtained the certificate of insurance, they did 
not know who was to be the consignee. The agents of the insurers 
in Buffalo, who issued the certificate, and made the entry in the 
policy-book, were fully acquainted with the established customs and 
usages in this business. They knew that Morse & Co. were for- 
warders, doing business in the manner above stated ; they under- 
stood that the certificate of insurance applied for, was designed to 
accompany a bill of lading of the goods in question ; that Morse & 
Co. obtained the shipment of this cargo as agents of the captain ; 
that they usually signed the bills of lading along with the captain ; 
that they were accustomed to pay prior charges and to make 
advances to the captain ; that the price of freight included insur- 
ance ; and that Morse & Co. were paid for their services by the car- 
rier by a commission on the amount of freight. 


1. Upon the facts above stated, it is manifest that the consignees 
and the ¢arrier, as well as Morse & Co., had each of them an insura- 
ble interest in the cargo to its whole value. Any person responsible 
for goods in his custody has an insurable interest in them to the 
extent of his liability : 3 Kent., 262 ; Hutch. Carr., § 429 ; 2 Duer., 
Ins., 49 ; Arn. Ins., § 107 ; Hooper vs. Robinson, 98 U. S., 528, 538 ; 
Savage vs. Corn Exchange ete., 36 N. Y., 655 ; Harvey vs. Cherry, 
76 N. Y., 486 ; Waring vs. Insurance Co., 45 N. Y., 606; per Gray, 
J., Eastern R. Co. vs. Relief etc., 98 Mass., 423 ; Com. vs. Hide & 
Leather Co., 112 Mass., 136,141. The consignee had an insurable 
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interest, because he was owner ; the carrier, because as carrier he 
was answerable to the owner for the full value; Morse & Co., 
because by signing the bill of lading they were equally responsible 
to the consignee for the safe delivery of cargo. As respects the 
consignee, indeed, both Morse & Co. and Captain Wager, by sign- 
ing the bill of lading jointly, made themselves jointly liable us car- 
riers ; although as between themselves, Morse & Co. were but 
avents in procuring freight and making advances on account of 
Captain Wager as principal. To secure themselves, Morse Co. took 
a separate bill of lading from the master, in which they were de- 
scribed as shippers; and the boat and cargo were consigned to 
Brooks & Co., New York, as agents of Morse & Co. As each of these 
three parties had an insurable interest to the full amount, it was 
competent for Morse & Co., in taking out the insurance under an 
open policy “for whom it might concern,” to insure for the direct 
benefit of all three ; and had the certificate of insurance, besides the 
words “ Morse & Co.,” contained the additional words “on account 
of whom it may concern,” like the original policy, there can be no 
question that under the proofs in this case the policy would have 
inured directly to the benefit of all three, and all of them been “the 
assured ;” for the evidence leaves no question that Morse & Co. 
intended this insurance to operate in some form for the benefit ot 
all. The agents of the insurance company so understood it ; Morse 
& Co., in effecting the insurance, did it by the direct request of the 
cons'gnee’s agent ; and they as clearly acted, and were understood 
to act, on account of the captain also. The insurance premium, 
though paid by Morse & Co., was charged as an advance against the 
captain and the freight, and was allowed as such by the captain 
before the loss; and the evidence was that they acted for the 
captain’s benefit as well as for their own. It is well settled that a 
policy “for whom it may concern” in such a case inures to the 
benefit of all persons having an insurable interest that are intended 
t» be benefited by it, whether known to the insurers or not, and that 
such persons may sue upon the policy in their own names. A 
recovery by one against the insurers, in such cases, inures to the 
bonetit of all, and bars any subsequent action by the others: 
Hooper vs. Robinson, 98 U.8., 528; Aldrich vs. Equitable Safety 
Ins. Co., 1 Woodb. & M., 272; Henshaw vs. Mutual etc., 2 Blatchf. 
99: Fabbri vs. Phoenix Ins. Co., 55 N. Y., 129, 133 ; Walsh vs. Wash. 
ington ete., 32 N. Y., 427, 439; 1 Ain, Ins., 169, note ; Waters vs. 
Monarch Assur. Co., 5 E. & BL, 870, 871. 
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The certificate of insurance issued in this case does not contain 
the words “on account of whom it may concern,” or any equivalent 
words, but the names of Morse & Co. only. The necessary con- 
struction of the original policy with its conditions, is that, in order 
to make any particular transaction available under it, the names of 
the individuals on whose account any particular insurance under it 
is effected, must appear by indorsement on the policy, or by an entry 
made in the policy-book. This condition of the policy is a perfectly 
lawful one, and, being clearly expressed, is controlling. In this case 
the name of Morse & Co. alone is entered in the policy- book, with- 
out any additional words, as “for whom it may concern ;” nor are 
they described as agents. The certificate is in accordance with this 
entry, and is made payable to Morse & Co., or their order. There 
is no language in it that can be so extended as to include other 
persons. Upon the written contract, therefore, “the assured,’ in 
the language of the policy, are Morse & Co. only. In such a case 
parol evidence is not receivable to vary the written contract, or to 
enlarge the interests of the persons directly assured: Arn. Ins. 
169, note ; Mead vs. Mercantile etc., 67 Barb., 519. The indorse- 
ment of the certificate by Morse & Co. to the consignees, who were 
the owners of the cargo, effectually secured the latter. The con- 
signees, in receiving payment of the loss from the insurers, received 
it, not as “the assured” under the policy, but as the indorsees of 
Morse & Co., pursuant to the terms of the contract, which provided 
for payment “to order.” This was the mode agreed on and accepted 
for the security of all. It was a legal and effectual mode. In pay- 
ing the consignees, the insurers paid them on account of Morse & 
Co., who were “the assured,” pursuant to the indorsement ; and 
hence the rights, if any, to which the insurers were subrogated upon 
this payment, were the rights of Morse & Co., and not the rights of 
the consignees, independently considered, against Captain Wager 
and his vessels. In legal effect, the transaction is the same as re- 
spects the insurers’ rights of subrogation as if they had paid the 
whole loss to Morse & Co. as the “assured,” and the latter had then 
paid the owners in discharge of their liability to them. 


2. The relation of Morse & Co. and Captain Wager, as between 
themselves, was, as I have said, that of agent and principal. Morse 
& Co., by signing the bill of lading, had indeed made themselves 
lable as principals to the consignees ; but, as b:tween themseves, 
their liabilities were those of principal and surety. The insurance 
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effected by Morse & Co. was, as I have said, clearly shown by the 
evidence to have been intended as much for the benefit of Captain 
Wager as for themselves. It was effected upon his request and 
authority, and the premiums paid by Morse & Co. were charged 
against the captain anl freight. Captain Wager was absolutely 
liable to Morse & Co. for this advance of premium, whether the 
freight or insurance money should ever be collected or not. The 
fact that these premiums, as part of the freight, were a lien upon 
the cargo and would be repaid to the captain or to Morse & Co., 
upon the delivery of the cargo to the owners, in case there were 
no loss of the cargo, is therefore immaterial as respects Captain 
Wager’s interest in the policy. The insurance company sufficiently 
understood all this, since it was in the usual course of business as 
fuliy understood by them. But the insurance did not cover any 
negligence of the carrier, because such negligence was expressly 
excepted by the terms of the policy. 

Under such circumstances, there can be no question that Morse & 
Co., on recovering from the insurance company the whole of the 
loss, would hold the money for the discharge of the joint obli- 
gation of themselves and Captain Wager to the consignee, and to 
that extent they would be regarded as trustees of Captain Wager, as 
the principal obligor ; and Captain Wager, as principal, would have 
the right to compel that application of the insurance moneys. This 
would not in any way conflict with any of the terms of the policy, or 
of the certificate ; and the relation of the parties, and the circum- 
stances that gave Captain Wager this right, could, therefore, be 
legally established by parol. The situation is, in substance, analo- 
gous to the situation of mortgagor and mortgagee, where the latter, 
at the request of the mortgagor, insures the mortgaged premises in 
his own name, and at the expense of the mortgagee, and the insur- 
ance is intended for the benefit of both. In such cases, it has been 
repeatedly held that the mortgagor is entitled to the benefit of the 
insurance, and to have the amount paid to the mortgagee by the 
insurers applied in reduction of the mortgage debt; and that the 
insurers, consequently, have no right of subrogation thereto: Story, 
J., in Carperter vs. Providence Ins. Co., 16 Pet., 502-507 ; Holbrook 
vs. American Ins. Co., 1 Curt., 193, 200; Kernochan vs. New York 
Bowery ete., 17 N. Y.,428 ; Waring vs. Loder, 53 N. Y., 581, 585 ; 
Cromwell vs. Brooklyn Fire Ins. Co., 44 N. Y., 42,47. But if the 
mortgagee insure his own interest, without any privity with the 
mortgagor, or if the insurance policy itself, in terms, provides for 
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subrogation to the mortgagee’s rights upon payment of the loss, then 
the terms of the policy will prevail, and the mortgagor cannot have 
the benefit of the insurance, or compel the application of the pay- 
ment to the reduction of his debt, and the insurers will be entitled 
to be subrogated to the mortgagee’s rights against him: Spring- 
field ete. vs. Allen, 43 N. Y., 389; Excelsior etc. vs. Royal Ins. 
Co., 55 N. Y., 343, 359 ; Foster vs. Van Reed, 70 N. Y., 19 ; Bank of 
S. C. vs. Bicknell, 1 Clif., 85, 91-93. 

In this case there is no provision for subrogation in the insurance 
contract ; hence, any right of subrogation here, as previously stated, 
is a mere equitable right depending upon the actual relation of the 
other parties to each other. It is, therefore, subordinate to the 
equitable rights existing between a principal and his agent who 
effects the insurance for the benefit of both, and upon the account, 
and at the primary charge, of the principal. 

It has been held that where the carrier expressly stipulates in the 
bill of lading that he shall have the benefit of any insurance effected 
upon the goods by the shipper, no subrogation against the carrier 
would arise in favor of the insurers upon their payment of a loss: 
Carstairs vs. Mechanics & Traders’ Ins. Co., 18 Fed. Rep., 473 ; 
Rintoul vs. New York Cent. & H. R. R. Co., 21 Blatchf., 439; s.¢., 
17 Fed. Rep., 905. If such a stipulation is upheld when inserted in 
the bill of lading, it must be equally valid when clearly proved to 
exist by extrinsic evidence. 

This insurance having been obtained, in fact, for the benefit of 
Captain Wager, as the principal carrier, and at his primary charge 
and request, as well as for the benefit of the agent, and also for the 
benefit of the consignees, through an indorsement of the certificate 
to them, and the insurers, in effect, knowing all the facts, Captain 
Wager, as principal, has a superior equity to the application of the 
insurance moneys in discharge of his liability as carrier ; and as this 
equity is incompatible with any subrogation to the rights of Morse 
& Co.,as “ the assured,” against Captain Wager or his vessel, no such 
subrogation can be allowed. The insurers’ right being a mere 
equity to stand in place of Morse & Co., their right is subject to 
the same equities that affect Morse & Co. See Kernochan vs. 
Bowery, 17 N. Y., 428; Benjamin vs. Saratoga Mut. ete., 17 N. Y., 
415, 420 ; Cromwell vs. Brooklyn Fire Ins. Co., 44 N. Y., 42, 47. 
As Captain Wager, moreover, had the right to have the moneys paid 
by the insurers, whether it was paid to Morse & Co. or to their in- 
dorsees, applied in discharge of his, Captain Wager’s, obligation as 
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carrier, the payment by the insurers operated in law as an extin- 
guishment of Captain Wager’s liability ; and hence no obligation of 
Captain Wager to either Morse & Co. or to the owners, remained to 
which there could be any subrogation. 


3. In what has been said above, reference has been had to a loss 
through causes covered by the policy. The policy, however, ex- 
pressly excepts “ want of ordinary care and skill in lading or navi- 
gating said boats.” If the loss in this case happened through the 
negligence of Captain Wager or the carrying vessels, or from the 
want of ordinary care, then the loss was not covered by the policy, 
and no one was entitled to recover upon it against the insurers. 
For the loss by such negligence the consignees could have held both 
Morse & Co. and Captain Wager, under the bill of lading which 
both had signed ; and Morse & Co., on paying the consignees, could 
have resorted to Captain Wager and the carrying vessels for his 
indemnity, though he would have no valid claim upon the insurance 
company. Ifthe case were one of doubt whether the loss happened 
by neghgence or not, and the carrier were a stranger to the policy, 
having no equitable interest in the application of the insurance 
moneys, the insurers, instead of litigating their liability with the 
assured or their indorsees, might pay the owners of the cargo, as 
they did in this cuse, and take, as they did here, an abandonment of 
the goods, with an assignment of all claims for damages to them- 
selves, and then prosecute the carriers for indemnity. Excelsior 
ete. vs. Royal Ins. Co., 55 N. Y., 343, 352. It is not material to the 
carrier, according to the authorities, with whom he litigates the 
question of negligence ; and the insurers, in settling and paying 
such doubtful claims, are not mere volunteers: The Monticello, 17 
How., 152, 155; Insurance Co. vs. C. D., Jr., 1 Woods, 72; Sun 
Mutual Ins. Co. vs. Mississippi Val. Trans. Co., 17 Fed. Rep., 919. 

But here the carrier, as I find upon the facts, is not a mere 
stranger to the insurance. He is equitably entitled to the benefits 
of the policy ; and hence entitled by an equity paramount to that of 
the insurers, and as against Morse & Co., or their indorsees, to have 
any moneys paid on account of the loss to either of them applied in 
discharge of his own obligation. Any voluntary settlement made by 
the insurers with either, inures to his benefit as much as to theirs. 

A voluntary settlement and payment are in general binding, and 
cannot be ripped up and set aside except upon some of the special 
and recognized legal grounds therefor ; such as duress, fraud, or mis- 
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take of fact: 2 Greenl., Ev., §§ 85, 120-123 ; Elliott vs. Swartwout, 
10 Pet., 187, 154 ; Nichols vs. U. S., 7 Wall., 128. This rule applies 
not only to the immediate parties to the settlement, but in favor of 
others also that are in privity with them. The carrier here, being 
equitably entitled to the benefits of the policy, is clearly in privity 
with Morse & Co., the assured, and their indorsees. A settlement 
by the insurers with either inures directly to the benefit of all. It is 
as binding as respects all, as respects either; and it cannot be set 
aside, as against either, except upon some of the special grounds 
above referred to. Upon either of these grounds it might be set 
aside, doubtless, in an action against the carrier ; but then only upon 
appropriate averments in the libel, and upon appropriate proof. 
And in such a ease the whole burden of proof is upon the libelants. 
“Tt is incumbent upon them,” says the court in the analogous case 
of Hooper vs. Robinson (98 U.S. 540), “to establish everything 
necessary to entitle them to recover, and they have no right to 
throw upon the defendant any part of the burden that belenged 
to themselves.” See, also, Transportation Co. vs. Downer, 11 
Wall., 129, 134. 

If the proofs had shown, therefore, that this loss occurred by such 
negligence as rendered the insurers not liable upon their policy, and 
that the insurers had settled with and paid the owners upon a clear 
mistake of the facts in regard to their liability, I should hold that 
the libelants would be entitled to maintain an action against the car- 
rier, under an appropriate libel for that purpose. But this is not a 
libel of that character. No mistake or misapprehension of any of 
the facts at the time of settlement and payment is alleged in the 
hbel, or suggested in the proofs ; and as to the alleged negligence, 
no evidence has been given by either party. The libel charges neg- 
ligence ; the answer denies it, and states that the stranding occurred 
under such circumstances as negative the charge. These averments 
of the answer must be taken as a whole. The libelants having once 
paid the loss, as a loss covered by the policy, if they sought to recover 
back the amount paid in an action against a carrier equitably 
entitled to the benefit of the policy, on the ground that the loss was 
within one of the exceptions of the policy, and was paid under a 
mistake of fact, must sustain the entire burden of proof, and aftirma- 
tively show both their ignorance and mistake as to the facts, and 
that the loss was actually within the exceptions of the policy. 

The libelants are not in the situation of mere naked assignees of a 
cause of action for damages held by the consignees against the car- 
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rier ; nor do they sue in that character. It has been said that in- 
surance companies have no power to purchase and sue on such 
claims independent of any question of their own liability. Excelsior 
vs. Royal Ins. Co., 55 N. Y., 348, 357. Here they sue as insurers, 
who have paid the loss as covered by the policy ; and they now 
claim subrogation, in consequence of such payment, to a claim 
against the carrier. If, for the reasons above stated, they might be 
allowed to re-open the settlement made upon a mistake of fact, and 
prove that the loss was one not really obligatory on them to pay, 
because caused by negligence, the action must be one appropriate to 
that purpose, and the burden of proof in all respects be sustained 
by them. Neither the form of action nor the proofs meet these 
requirements ; and the libel must, in every point of view, therefore, 
be dismissed, with costs. 





In Re Estate of Margaretha H. Swan. 


GIFT INTER VIVOS. 


Probate Court of Cvok County, Illinois. 


IN RE ESTATE OF MARGARETHA H. SWAN, Deceasep. 


That there is no legal objection to making a policy of insurance like the one 
in evidence, the subject of a gift inter vivos, and everything has been 
done to make the gift effectual as against the donors. 


By tHe Court. 


November 6, 1865, the Connecticut Mutual Life Insurance Com- 
pany, of Hartford, Connecticut, issued its policy No. 49,988 of that 
date upon the life of William G. Swan, in consideration of the pay- 
ment of $97 (by Margaretha H. Swan, as stated in the policy), and 
other payments to be thereafter made, insuring the life of said Wil- 
lam G. Swan in the sum of $5,000 for its whole term, payable to 
suid Margaretha H. Swan, her executors, administrators or assigns, 
ninety days after due notice and proof of death. 

Margaretha H. Swan died intestate, September 7, 1880, leaving her 
surviving :— 

1. Said William G. Swan, her son, who died January 17, 1884, 
leaving him surviving Jessie Lannon Swan, his widow, and Edmund 
S. Moss, William L. Moss, and Frances W. Moss, the three children 
and only heirs at law of Mary W. Moss, a sister of said William G. 
Swan, who died September 7, 1879, his only heirs at law. 

2. Margaretha H. Swan also left said Edmund S. Moss, William 
L. Moss, and Frances W. Moss, the three children and only heirs at 
law of Mary W. Moss, a daughter of said Margaretha H. Swan, her 
only next of kin. 

In June, July, and August, 1883, the said Edmund S. Moss, Wil- 
liam L. Moss, Frances W. Moss, and William G. Swan, being ail the 
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next of kin of said Margaretha H. Swan, executed and delivered to 
said Jessie Lannon Swan, then the wife and now the widow of said 
William G. Swan, instruments in writing, signed by all said next of 
kin, substantially as follows :— 

“In consideration of one dollar, to me in hand paid by Jessie 
Lannon Swan, wife of William G. Swan, I do hereby sell, assign, 
transfer, and set over to said Jessie Lannon Swan all my interest in 
the policy of insurance No. 49,988 in the Connecticut Mutual Life 
Insurance Company, of Hartford, Conn., and all the money which 
may become due thereon.” " 

Said policy of insurance was delivered to said Jessie Lannin 
Swan, and it is conceded that no money consideration was paid as 
expressed in said writing or assignment. 

The administrator of the estate of Margaretha H. Swan, deceased, 
has collected the amount of said policy and now has the proceeds in 
his hands. 

Jessie Lannon Swan petitions this court for an order finding said 
assignments and their delivery, together with said policy, to be a 
gift inter vivos, and directing said administrator to deliver the pro- 
ceeds of said policy now in his hands to her. 

Edward S. Moss and William L. Moss defend against said petition, 
and claim that said writings or assignments are executory, and have 
been revoked by them and are now of no force ; and they claim dis- 
tribution as next of kin of said Margaretha H. Swan, deceased, the 
beneficiary named in said policy. 

At the time of the death of said Margaretha H. Swan, said policy 
in its then immature state became an asset of her estate, and de- 
scended to her next of kin according to the statute of descent of Il- 
linois, subject only to the payment of her debts ; in brief, it was 
tangible personal property, and properly the subject of all laws gov- 
erning, or applicable to, property of that class. 

Gifts inter vivos and causa mortis were taken from the Roman 
law, and with their modifications have been the theme of much ju- 
dicial discussion, and the decisions of the English and Americ: n 
courts are not entirely harmonious. 

Chancellor Kent, in his Commentaries, lays down the rule, among 
others, that govern gifts ; that the delivery in this, as in every other 
case, must be according to the nature of the thing. It must be an 
actual delivery, so far as the subject is capable of delivery. It must 
be secundum subjectam materiam, and be the true and effectual way 
of obtaining the command and dominion of the subject. If the 
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thing be not capable of actual delivery, there must be some act 
equivalent to it. * * * Ifthe thing given be a chose in action, 
the law requires an assignment, or some equivalent instrument, and 
the transfer must be actually executed : 2 Kent’s Com., 469. 


In Tillinghast, Admr., vs. Wheaton, executor, after having an- 
nounced some of the strict rules governing gifts, the court uses this 
language: “* * * But in the more recent English decisions, the 
strictness of the ancient rule has been much relaxed; and it is stated 
by Mr. Redfield, who seems to have had access to all the later cases, 
that it is now fully settled in the English courts that not only are all 
securities which pass by delivery or by indorsement, when indorsed 
in blank, the subjects for a valid gift, mortis causa, but that even 
promissory notes and bils not negotiated so as to pass by delivery, 
and also promissory notes not negotiable, bonds, policies of insurance, 
and all other evidences of indebtedness which may be regarded as 
representing the debt, may, by a parol gift, and the delivery of the 
paper by which the debt is evidenced, either with or without written 
assignment or indorsement, constitute a good gift causa mortis, and 
this rule has been repeatedly recognized and applied by the Ameri- 
can courts: Brown vs. Brown, 18 Conn., 410 ; Waring vs. Edmunds, 
11 Md., 424; Parish vs. Stone, 14 Pickering, 198; Turpin vs. 
Thompson, 2 Met. (Ky.), 420, and other cases cited. 

In Penfield vs. Thayer, Public Administrator, 2 E. D. Smith, N. 
Y., it was held that a valid gift inter vivos might be made of a bank 
pass-book without any writing or assignment, and if upon the donor’s 
death the book falls into the hands of his representatives, who collect 
the money, the same may be recovered of them in an action by the 
donee ; and that to constitute a valid gift a formal delivery is not es- 
sential if there be any act evidencing the intent. 

In Grover vs. Grover, 24 Pickering, 261, it is held that a valid gift 
may be made inter vivos of a promissory note, payable to the order 
of the donor without indorsement by him or other writing, and in 
the event of the donor’s death the donee may maintain an action 
against the maker of the note in the name of the donor’s adminis- 
trator against his consent. 


In Stewart vs. Hodden, 13 Minnesota, the court says, “If the 
owner and holder of a promissory note mrde by a third person do- 
nates it either to the maker or another, the donation carries the 
debt secured by the note and is a symbolical delivery of it. If the 
maker of the note is the donee, the gift operates as a cancellaticn of 
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the note and debt. If astranger is the donee, he may recover 
against the parties to the instrument. 

It does not appear that there can be any legal objection to making 
a policy of insurance like the one in question the subject of a gift 
inter vivos, and everything seems to have been performed in this 
case which the law regards as necessary to make the gift effectual as 
against the donors. 

The court is of the opinion that by making the instruments of 
transfer, and their delivery, together with the policy, to the donee. 
the title to all the money specified in the policy, whether due or 
thereafter to accrue, became vested in said petitioner, Jessie Lannon 
Swan, as effectually and fully as if she had obtained title thereto by 
purchase for a valuable consideration. 

An order will therefore be entered directing the administrator to 
pay the proceeds of said policy to said petitioner, less the costs of 
administration, upon her giving a good refunding bond, conditioned 
that petitioner refund to said administrator so much of said sum as 
may be necessary to pay any debt that may hereafter be established 
against the estate of said Margaretha H. Swan, deceased. 





Gray vs. National Benefit Ass'n. 


WARRANTY AS TO AGE.—KNOWLEDGE OF AGENT. 
Marion Co. (Ind.) Sup. Ct. Dec. 6, 1884. 


BRIDGET GRAY 
vs. 


NATIONAL BENEFIT ASS’N. 


This was an action brought by the plaintiff and mother of the 
insured to recover the proceeds of a policy or certificate of member- 
ship in the defendant association issued to her deceased son. The 
complaint alleges that the defendant is a corporation duly organized 
under the laws of the State of Indiana; that it covenanted and 
agreed to pay to the (plaintiff) beneficiary named in said certificate 
the sum of $1,000, in case of the death of the insured while a mem- 
ber of the association in good standing etc.; that while her son was 
engaged as a locomotive fireman on the Kentucky Central Railway, 
and a member of said association entitled to benefits etc., he was by 
means of a collision of locomotives accidently and instantly killed ; 
that notice and proofs of death were duly and properly filed, and 
further, alleged due performance of all the requirements of a mem- 
ber under said certificate. 

The defendants answered, denying any and all liability under the 
certificate, pleading a warranty of the conditions of membership. 
It alleged that a stipulation in said certificate stipulated that no 
applicant under the age of eighteen years of age should be received 
or insured in said association ; that the said applicant was not 
eighteen years of age at the time of the issuing the certificate, nor 
at the time of the happening of his accidental death. It further 
alleged that said rule or condition was written in large, bold and red 
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letters in the body of the certificate ; that said applicant knew that 
he was not yet eighteen years of age and falsely and fraudulently 
misrepresented his age to the defendant in his application for in- 
surance ; that according to the proofs of death he was not then 
eighteen years old, wherefore, it disclaims any liability as insurers 
on the ground of a breach of the warranty in his certificate of 
membership. 

The issues were joined, trial had, whereupon the evidence tended 
to prove that the agent of the association as well as the applicant 
knew that he was not of suflicient age to meet the requirements of 
the rule, and he (the agent) testified that he acted under instruc- 
tions from the president of the association ; that he (the president 
had told him not to lose the opportunity of writing a policy where a 
few weeks cnly was the measure of time ; and referred to a case 
where an applicant desired to insure his life for the benefit of his 
affianced (wife), and was denied by the agent on account of a few 
weeks’ time, but was subsequently by instruction of the president 
insured and the lady’s name written (though not yet married) im the 
certificate in the name of her betrothed husband ; and believing the 
cases synonymous, he returned the application to the company rep- 
resenting that said applicant was eighteen years of age, when in 
fact, he lacked some eight weeks of having attained that age. 

The court Held, That a warranty existed in the contract of insur- 
ance ; that the insured as well as the agent knew of the warranty ; 
that the insured under the plain provisions of the certificate had no 
right to rely upon the instruction of the agent, that the event of only 
a few weeks would make no difference, and that the plaintiff is not 
entitled to recover, and decree that she take nothing on account of 
this suit. Decree by Justice Walter. 





